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AN EDITORIAL 


eeneenang of labor-management disputes may be called the ap- 

plication of the “due process” idea to the field of labor relations. 
In view of this, an obligation is placed on all participants—labor, 
management, legal counsel and administrative agencies—to practice 
arbitration and to administer tribunals in a manner consistent with 
our long established tradition of justice and fair play. At first glance, 
it might appear that this statement is too obvious, too self-evident, 
to require elaboration. Nevertheless, further comment is necessary 
for we occasionally hear the view expressed that labor-management 
arbitration is essentially different from every other form of arbitra- 
tion and that legal sanctions are not required in the form of laws 
which make enforceable arbitration agreements and awards. 

Only recently, a well known attorney representing labor unions 
wrote an article for a magazine in which he expressed the view that 
since labor-management arbitration is a substitute for strikes rather 
than litigation, there is no need for arbitration laws to apply to 
labor-management situations. He took the American Arbitration As- 
sociation to task for endorsing and encouraging the Uniform Arbi- 
tration Act adopted last August by the Commissioners on Uniform 
State Laws and approved by the American Bar Association. 

To begin with, what is the purpose of the Uniform Arbitration 
Act? At the present time, in every state of the union except in 
Louisiana we have a system of common law which holds that when 
two parties have an agreement to arbitrate, when they have fair 
hearings before impartial arbitrators, when arbitral awards answer 
all questions put before arbitrators and do not exceed the authority 
conferred upon them, those arbitration awards may then be enforced 
in courts of law. In determining whether such awards can be en- 
forced, courts, of course, look closely at the arbitration agreement 
and the proceedings to see that these conditions have been met. 

That can be done under common law. The great deficiency, or 
lack, in common law, however, is that agreements to arbitrate future 
disputes cannot be enforced. 

In other words, following the doctrine laid down by English 
courts in the seventeenth century, common law holds that while other 
provisions in a contract can be enforced or damages obtained, for a 
breach, the agreement to arbitrate is not enforcible; either party may 

(Continued on Page 63) 
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COMMERCIAL ARBITRATION AT THE 
AMERICAN ARBITRATION ASSOCIATION 


by Hal M. Smith 


For more than a century commercial arbitration has been con- 
ducted in the United States under the auspices of chambers of com- 
merce, commodity exchanges and trade associations. Today there are 
more than 60 trade associations of various types which provide fa- 
cilities for arranging arbitration, and all of the commodity exchanges 
provide in their rules that commercial disputes should be settled by 
arbitration within the exchange. In spite of its relatively recent be- 
ginning, the American Arbitration Association has become an impor- 
tant center for arbitration, and today more commercial cases are 
arbitrated before it than before any other arbitration tribunal in the 
country.* As part of a general study of commercial arbitration, the 
Law School of the University of Chicago, with the generous co- 
operation of the AAA, has analyzed the records of the commercial 
arbitrations at the Association during the forty month period from 
July, 1947 through October, 1950. Although this analysis is only 
part of a more general study, the findings may be of sufficient in- 
terest to the readers of this Journal to warrant this report on the 
general nature of commercial arbitration at the AAA. 

The description of arbitration cases which follows is based on 
a sample of 545 of the 920 commercial cases on which at least one 
hearing was held at the AAA during the forty month period studied. 
A number of these cases did not concern the strictly commercial 
type of case, a sale of goods. For convenience of presentation, how- 
ever, the phrase “commercial arbitration” will be used in this report 
to include cases dealing with such questions as sales, partnership 
accountings, agency and individual employment, but to exclude all 
labor arbitration concerning collective bargaining agreements. From 


* This statement refers only to non-quality arbitrations. The Rubber Trade 
Association (New York), for example, arbitrates nearly 1,000 cases per 
year; about 90% of these, however, are determinations of the quality of 
crude rubber. The same situation prevails in the New England Cotton 
Buyers (Boston) which arbitrates the quality of more than 25,000 bales of 
cotton each year, but arbitrates only a few technical disputes. 
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the case reports filed by the tribunal clerks, it is possible to describe 
arbitration at the Association in terms of the general type of contract 
involved; the commodity and the general nature of the issue in the 
sales cases; the number and occupation of the arbitrators, and the 
way in which they were selected; the use of attorneys; the general 
nature of the awards rendered by the arbitrators; and the speed of 
decision. 


The Number of Commercial Arbitrations at the AAA 


Before discussing the cases in detail, it may be well to indicate 
the over-all importance of the AAA as a commercial tribunal. From 
1947 to 1954 an average of 471 commercial cases were filed at the 
AAA each year, with a low of 427 in 1948 and a high of 544 in 
1951. In contrast to this recent rate of activity, in its first decade of 
operation, 1926-35, the Association received an average of 380 com- 
mercial cases per year, only to decrease sharply during World War II. 
Although the outstanding increase in arbitration at the AAA has come 
in the labor field, it is clear that the number of commercial cases 
has also increased substantially since the founding of the Association. 


The AAA is one of the most important commercial tribunals in 
New York City. During the years 1947-50 a total of 1,883 commer- 
cial cases were filed and 1,740 cases were disposed of at the AAA. 
The cases were disposed of as follows: 626 were settled or with- 
drawn before hearing, 82 were settled after hearing and 1,032 went 
to award. Taking an average for the four years, the Association re- 
ceived 471 cases per year and held hearings on 279. Considering 
only the cases filed in New York City, the Association received about 
420 cases each year and held hearings on 238. This number of arbi- 
trations is somewhat greater than the number of cases of a compar- 
able nature filed in the United States District Court for the Southern 
District of New York. In this court in the fiscal years 1948-50, an 
average of 339 diversity cases involving contracts dealing with matters 
other than insurance were commenced each year.* Since in the 
eighty-six District Courts reported by the Judicial Conference as a 
group only twenty-five percent of such contract cases go as far as 
trial, including default judgments, it is probable that in the Southern 
District only about eighty-five contract cases went as far as trial 
annually. This annual rate of eighty-five cases is about one third of 


* The court statistics throughout this report are drawn from the Reports of 
The Judicial Conference of the United States and The Judicial Council 
of the State of New York. 
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the AAA rate of 238 cases going to hearing each year in New York 
City. The AAA, moreover, handles more cases than the District Court, 
even if only those cases involving more than $3,000 are considered. 
Making the comparison only for cases meeting this federal jurisdic- 
tional amount, the District Court for the Southern District of New 
York tried eighty-five cases while the AAA “tried” ninety-six cases 
each year in New York City. 

Unfortunately no comparison can be made with the State Courts 
of New York because the disposition of cases by type is not reported; 
nor are the cases classified in a group as similar to the AAA’s com- 
mercial calendar as the Federal Courts’ “other contract” category. 
The overall importance of the AAA as a commercial tribunal can 
not be determined without more facts about these courts. It is prob- 
able that the numerically most important commercial tribunal in 
New York City is the Municipal Court, although the claims brought 
there are not easily comparable with the type of case typically coming 
to arbitration. For example, sellers do not attempt to use arbitration 
to effect repossession under a consumer conditional sales contract. 

All of the cases in the sample involved some type of contract, 
and 81% were based on a contract clause calling for arbitration of 
future disputes. Thé other 19% were based on submissions signed 
by the parties after the dispute had arisen. Contracts for the sale 
of goods were involved in 50% of the cases, while employment or 
agency contracts were involved in 19%. Other frequently recurring 
types of cases were those involving construction, partnership and 
warehousing contracts. Table 1 shows the percentage of the cases 
in the sample which involved the more frequently recurring types 
of contracts. 


TABLE | 
Types of Contracts Involved in the Arbitrations 

Cases Percent 
Sales 270 50 
Employment or Agency 103 19 
Construction 45 8 
Partnership or close corporation 38 7 
Warehousing 22 4 
Processing of Goods 17 3 
Patent design or publishing royalties 13 2 
Lease 10 2 
Other 25 

543 100 
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TABLE 2 
The Nature of the Disputes In the Sales Cases 
Cases Percent 
Quality 
Buyer Claims 52 20 
Seller Claims 51 20 
Failure to Deliver 
(Buyer Claims) 39 15 
Other Refusal to Pay 
(Seller Claims) 115 45 
257* 100 


* In this and in later tables some cases are omitted because there was no 
information available. Thus the 257 total in Table 2 is less than the total 
number of sales cases, 270, because of the lack of information as to the 
nature of the dispute in 13 sales cases. 


From the information contained in the case reports, the sales 
cases can be classified along three lines: whether the buyer or the 
seller initiated the arbitration; the general nature of the dispute; 
and the type of goods involved. Of the sales cases in the sample, 
35% were initiated by buyers, 65% by sellers. Virtually all of the 
claims made by buyers were based on either alleged failures to de- 
liver or defects in delivered goods. More precisely, 43% of the buyer 
claims were based on failures to deliver, while 57% were based on 
alleged defects in goods delivered. Where the sellers initiated the 
arbitrations, they alleged refusal to pay for or accept goods; the nature 
of the disputes were revealed by the buyers’ defenses. In 31% of 
these seller-initiated cases the buyer defended on the basis of alleged 
defects in the goods. In 6% the buyer’s defense was allegedly late 
delivery. Some other defense, including denial of the validity of the 
contract, was asserted in 7% of these cases, whereas in 56% of the 
case reports did not indicate the nature of the buyer’s defense. In 
the discussion which follows, the cases in which the defense was late 
delivery and those in which it was some other ground are grouped 
with these cases in which no defense was reported as “other refusal 
to pay” cases. In other words, the seller claims are divided into two 
groups according to buyer’s defenses: quality and refusal to pay 
for other reasons. Including both buyer and seller initiated cases, 40% 
of the sales cases definitely involved a dispute about the quality of 
goods. Quality was probably in dispute in a larger percentage of the 
cases, for a number of the other refusal to pay cases in which no 
buyer’s defense was reported undoubtedly involved disputes about the 
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quality of goods. Without accounting for this understatement of the 
percentage of quality of cases, Table 2, above, summarizes the report- 
ed information on the types of disputes in sales cases in the sample. 

As shown in Table 3, about two thirds of the sales cases involved 
some type of textile, although there were also a number of cases in- 
volving a wide variety of other types of commodities. In the main, 
the larger groups of both sales and non-sales cases came from indus- 
tries in which there is a trade association which cooperates with the 
AAA and recommends its facilities. For example, in the fabric or 
yarn group there are a number of cases concerning wool fabric where 
one or both of the parties were probably members of the National 
Association of Wool Manufacturers. Similarly, in the garment and 
clothing industries a large number of trade associations recommend 
the Basic Trade Provision as adopted by the National Retail Dry 
Goods Association; these trade provisions contain an American Arbi- 
tration Association clause. The groups of cases in the sample con- 
cerning warehousing, furs, soybean oil, heating equipment, and con- 
struction also probably reflect the influence of industry trade asso- 
ciations. 


TABLE 3 
Commodities Involved in the Sales Cases 
No. of Cases Percent 
Fabric or yarn 118 46 
Garment & clothing 50 20 
Food products 31 12 
Furs, hides or skins 19 8 
Manufactured products 21 8 
(other than textile or food) 
Raws 15 6 


254 100 


There is one large group of cases, however, which comes to the 
Association largely without the help of trade association recommenda- 
tion: the cases involving cotton, silk and synthetic fabrics. The trade 
associations whose members deal in these types of fabrics generally 
recommend the arbitration facilities and clauses of the General Arbi- 
tration Council of the Textile Industry or the National Federation 
of Textiles, both of which handle a large number of cases each year. 
Yet the AAA is the administrator of a substantial number of arbi- 
trations involving members of these textile trade associations. In addi- 
tion to such textile cases, occasional cases were brought to the AAA 


7 


no 
the 
iles 
the 
te; 
dle, 
the 
de- 
yer 
on 
the | 
ure 
of 
ged 
late | 
the 
the 
In | 
late 
ped 
usal 
two 
pay | 
0% 
y of 
the 
no 
the 

| 


THE ARBITRATION JOURNAL 


from other industries in which the specialized trade associations main- 
tain arbitration facilities normally used by firms in those industries. 


Amounts in Dispute 

The amount claimed in the cases varied considerably according 
to the type of dispute and the commodity involved in the cases. In 
the total sample the typical or median case involved between $1500 
and $3000. In 9 cases the claim was for less than $100, while in 
12 it was for more than $50,000. The claim was for less than $1500 
in 43% of the cases. The garment cases typically involved a small 
amount: the typical case in this commodity group involving a claim 
for $100 to $500, and 92% of the garment cases were claims for less 
than $1500. The employment cases were likewise generally small 
clairns, while partnership and construction cases predominantly in- 
volved larger amounts. For various types of cases, the typical or 
median claim and the percent involving claims for less than $1500 
are shown in Table 4. 


TABLE 4 
Amount Claimed in Various Types of Cases 


No. of Claims Percent 
Median for less Total __ for less 
Claim than $1500 Cases than $1500 


A. Type of Contract 
Employment & Sales Agent $ 500- 1,500 25 46 
Sales $1500- 3,000 104 240 
Construction $3000- 5,000 5 29 
Royalty? $5000-10,000 3 17 
Partnership, etc.? $5000-10,000 0 8 
. Sales Cases by Commodity 
Ladies Garments $ 100- 500 36 39 
Fabric & Yarn $1500- 3,000 33 107 
Food Products $1506- 3,000 9 29 


. The Royalty cases include contracts concerning patents, design and pub- 
lishing. 

. There were 38 partnership joint venture and close corporation cases in the 
sample, most of which were claims for other than money damages. 


Selection of the Arbitrators 
The number of arbitrators chosen is determined by the Asso- 
ciation when the agreement of the parties is silent on the question. 
Generally one arbitrator is chosen when the amount involved is less 
than $2000. Although one arbitrator was selected in only 43% of 
the total sample, such a single selection was made in 82% of the 
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cases involving less than $1500. Three arbitrators were selected in 
56% of the total sample, and in 90% of the cases involving more 
than $3000. Either two or five arbitrators were selected in only 6 
of the 288 cases in the sample for which both the amount involved 
and the number of arbitrators were reported. Typically, then, one 
arbitrator adjudicated the small claims, whereas three arbitrators 
adjudicated the large ones. 


Regardless of whether one or three arbitrators are to be selected, 
the standard method of appointing the arbitrators is for the Associa- 
tion to provide the parties with lists of names chosen from its panel 
of commercial arbitrators. The parties indicate the names to which 
they object and express an order of preference for the others. The 
Association then selects the arbitrators from the names not objected 
to, when possible, following the preference of the parties. If all the 
names are eliminated through objection, further supplementary lists 
may be sent to the parties. In the event that a sufficient number of 
names is still not approved, the Association appoints the arbitrators 
under its Rule 12. 


This standard method of selection, however, is not the only 
method used. When requested by the parties, the Association will 
appoint arbitrators without first sending lists for approval. Also it 
is occasionally asked to appoint only a third arbitrator after the 
parties have each selected one. Table 5 shows how the arbitrators 
were selected in the 342 cases for which the reports included the 
relevant information. 


TABLE 5 
Method of Selecting the Arbitrators 
One Three 
Total Arbitrator Arbitrators 
Cases percent Cases percent Cases percent 
Standard method: from lists 180 53 101 74 75 38 
By the Association 66 19 32 23 34 17 
Free Choice of parties 8 2 4 3 a 1 
Two by free choice, third 
from lists or by Assn. 30 9 —- -~ 29 15 
Two from lists, third by 
Assn. 24 7 — -— 23 12 


Third by Assn., no other 
Information 


L 
5. 
n 
10 
in 
)0 
m 
88 
ill 
n- 
or 
30 
af 
500 
ub- 
the 
on. 
of 34 10 — — 33 17 
the — — 
342 100 137 100 197 100 
9 


THE ARBITRATION JOURNAL 


The Association maintains a panel of over 9,000 businessmen, 
bankers, and lawyers from which arbitrators can be chosen who are 
experts in the particular cases. The erpert knowledge of arbitrators 
about the problems involved in commercial disputes is probably the 
most important advantage of arbitration as compared with court 
litigation. The expert arbitrator can decide the case more quickly 
and is more apt to reach a decision which makes sense to the business- 
men involved. In most cases it was possible to determine whether 
the arbitrator was from the same trade or business as the parties 
from the name of the firm given as the arbitrator’s business address. 
Also, where an arbitrator in a case was a lawyer this fact is shown 
in the case reports. In 45% of the cases it was possible to conclude 
that at least one of the arbitrators was from the same trade or 
business as the parties. At least one lawyer sat as an arbitrator in 
29% of the cases and at least one banker in 11%. 


TABLE 6 
Occupation of Arbitrators by Type of Case 


A. Expert (arbitrator from the same trade) 
Expert Present No Expert 
present 
(percent) (percent) 
Type of contract: 
Sales: 
Quality (Buyer & seller initiated) 
Other Refusal to pay 
Failure to deliver 
Total 
Construction 
Partnership, etc. 
Employment, Agency & royalty 
B. Lawyer 
Lawyer Present No Lawyer 
present 
(percent) (percent) 


Type of contract: 
Sales: 
Quality (Buyer & seller initiated) 
Other refusal to pay 
Failure to deliver 
Total 
Construction 
Partnership, etc. 
Employment, Agency & royalty 


In the sales cases, as would be expected, arbitrators are chosen 
from the same trade or business more often than in other types of 
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cases, while lawyers are chosen less often. In partnership and em- 
ployment cases the situation is reversed, with less than one third of 


ire 

ors the cases having an arbitrator identifiable as from the same trade, 
he and with lawyers sitting in a larger percentage of these cases than 
art in the sales group. Table 6, above, shows for certain types of cases 
kly how frequently at least one arbitrator was from the same trade or 
S5- business as the parties or was a lawyer. 


The Hearings: Defaults and Representation by Attorneys 


a After a case is filed and the arbitrators are selected, the Asso- 

nile ciation sets a date for the hearing which is convenient for the arbi- 

o trators and parties. If a party is unable to be present on a certain 

. date, a postponement can usually be obtained. In a number of cases, 

however, defendants refuse or fail to appear for the hearing. When 

this happens, the claimant is required to present his case to the arbi- 

tartors, who then render an award based on the evidence presented. 

In the sample studied, the defendant was definitely absent in 6% 

of the cases, probably absent in an additional 4% and offered his 

0. of defense in writing in 1% of the cases. In all, the defendant was 

wes probably absent at the hearing in 59 cases, or in 11% of the sample. 

This frequency of default is less than the frequency of default 

reported for court cases, although there is a higher proportion of 

defaults in arbitration in cases involving small amounts of money. 

34 The frequency of defaults at the AAA can be compared in a rough 

232 fashion with the frequency of defaults in three courts sitting in New 

37 York City: the United States District Court, the City Court and 

36 the Municipal Court. In the District Court for the Southern District 

126 of New York during the years 1948-50, default cases accounted for 

lod an average of 14% of the cases involving non-insurance contracts 

Cases which went to trial or contested judgment. In the comparable group 

of arbitrations at the AAA, namely those involving more than the 

Federal jurisdictional amount of $3000, there were only 3% defaults. 

ped Turning to the New York State courts during the years 1948-50, 
96 

34 the defaults (inquests) accounted for an average of 15% of the non- 

232 jury cases in the City Court which went to trial to a referee or to 

37 inquest. Since the City Court at this time had jurisdiction of cases 

36 up to $3000 and the Municipal Court up to $1000, the City Court 

126 cases must have generally involved claims for $1000 to $3000. The 

osen group of arbitration cases used in this study which is most nearly 

as of comparable to the City Court cases is the group of cases involving 
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claims for $500 to $2,999. In this group of arbitrations the defaults 
constituted 9% of the cases, or somewhat less than the 15% default 
rate in the City Court. 

Although the rate of default in the arbitrations involving large 
claims is less than the rate of default in comparable cases in court, 
the same is not true for the small arbitration claims. In arbitration, 
26% of the cases involving amounts most nearly comparable to the 
Municipal Court were default cases. During the years 1948-50 in 
the Municipal Court, inquests constituted about 19% of the cases 
going to tial, referee, arbitrator or inquest. (This calculation excludes 
the landlord and tenant cases.) The 26% figure is based on the 
group of arbitrations involving claims for $100 to $1500. Since the 
rate of default is lower in the cases involving greater amounts of 
money, this calculation understates the rate of default, the group of 
cases accurately comparable to the Municipal Court being claims 
for $50 to $1000. Even with this understatement of the rate of de- 
fault in the arbitrations, the 26% default ratio in arbitration is still 
greater than the 19% ratio in the Municipal Court. There are prob- 
ably more defaults in small arbitrations because the defendants living 
in other states or counties—the typical default situation—do not 
feel that the expense of attending the arbitration hearings is justified 
in terms of the amount in dispute. 

Most of the default cases at the AAA were claims against de- 
fendants residing in distant cities and involved small amounts of 
money. Specifically, in 44 of the 59 default cases the defendant re- 
sided in another state or a foreign country, and in 40 the claim 
was for less than $500. In fact, the defendant was absent in 41% 
of the 93 cases in the sample involving less than $500 but in only 
6% of the 324 involving more than that amount. The special nature 
of the default cases is further indicated by the fact that 25 of the 59 
default cases involved a sale of ladies garments. As might be expected, 
the claimant usually won his full claim in these ex parte hearings, 
although the claim was denied in 3 cases, and there was a partial 
award in 5. 

Both parties to an arbitration at the AAA are usually represented 
in the hearings by attorneys. Excluding the default cases, the claimant 
was represented by counsel in 76% and the defendant in 68% of 
the cases. The frequency of representation by attorney is shown in 
Table 7. As might be expected, attorneys are employed much more 
frequently in cases involving larger amounts of money. Both parties 
were represented by an attorney in every case involving more than 
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$20,000, and in most of the cases involving more than $500. Table 
8 shows how the frequency of representation increases as the amount 
involved increases. 


TABLE 7 
Representation by Attorney 
No. of Cases Percent 
Both parties 297 64 
Claimant only 54 12 
Defendant only 20 + 
Neither party 91 20 
462 100 
TABLE 8 
Representation by Attorneys According to the Amount Claimed 
Amount claimed Claimant Represented Defendant Represented Total No. 
No. of Cases Percent No. of Cases Percent of Cases 
Less than $500 23 44 22 42 52 
$ 500- 3,000 95 72 78 59 132 
$3000-20,000 102 84 90 74 121 
Over $20,000 37 100 37 100 37 
The Awards 


Turning now to the outcome of the cases, the survey indicates 
that claimants in arbitration win much more often than do the de- 
fendants. Omitting the default cases, the claim was disallowed in 
only 19% of the 396 cases in which the relevant information was 
reported. 

When compared with the present arbitration survey, the find- 
ings of a recent survey of contract litigation by Professor Shepherd* 
indicate that plaintiffs in court win much less often than the claim- 
ants in arbitration. Professor Shepherd’s survey of court cases reports 
that the claim had been disallowed at the trial level in 204 of 407 
cases in which there was information as to the outcome. In other 
words, the plaintiff in court lost completely in 50% of the cases, 
compared to a 19% complete loss ratio in arbitration. 

In comparing the results of these two surveys, it should be re- 
membered that Professor Shepherd’s survey dealt almost exclusively 
with cases which had been appealed and thus found their way to 
the written reports. Specifically, 94% of the 500 cases in this court 
survey were cases which had been appealed. A sample of court cases 


* Contracts in a Prosperity Year, H. Shepherd, 6 Stanford L. Rev. 208 (1954). 
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at the trial level would probably contain a higher percentage of 
“collection” cases, that is, cases in which the defendant had no sub- 
stantial defense to the claim yet had refused to pay, perhaps simply 
in order to postpone payment, The comparison of this study with 
Shepherd’s is further complicated by the presence in Shepherd’s 
survey of a substantial number of cases turning on such questions 
as the existence of a contract or the bar of the Statute of Frauds, 
that is, cases in which the defendant probably has an advantage. In 
arbitration, the existence of a contract is seldom adjudicated, and the 
Statute of Frauds is not necessarily a bar to claims.* 


In order to compare the results of the instant study of arbitra- 
tion with those of Professor Shepherd’s court study, the claimants’ 
advantage in arbitration has been described in terms of the percen- 
tage of cases in which the claim was disallowed, namely 19% of 
the non-default cases. Although it is true that the arbitrators made 
some award to the claimant in 81% of the cases, the full claim was 
awarded in only 31% of the cases. The data on award are sum- 
marized in Table 9. 


TABLE 9 
Nature of Award in Non-Default Cases* 
Cases Percent 
For claimant in full 123 31 
For claimant, partial award 180 45 
Cancelled in whole or part by 
counter-claim, etc. 19 5 
Claim disallowed 76 19 
398 100 


* This table omits the 59 default cases, 28 cases of declaratory judgment, 41 
cases withdrawn or settled, and 20 cases of no information. 


Since the present study does not provide any accurate information 
as to whether the 50% of the cases in which there was a partial 
award or an award cancelled by a counter claim favored the claimant 
or the defendant, these cases will not be included in the comparisons 
which follow. Instead the claimant’s advantage will be discussed in 
terms of the ratio of the full awards to full losses. Again omitting 


* In New York the agreement to arbitrate must be in writing, although it 
need not be signed by the party sought to be charged. See Watson, the 
Statute of Frauds as a Defense in a Proceeding to Compel Arbitration, 3 
Arb. Journal 83 (1939). 
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the default cases, the claimant was awarded his full claim in 123 
cases, whereas the claim was disallowed in only 76 cases. In other 
words, the claimant won 62% of these full win or full loss cases. 

The claimants’ substantial advantage in arbitration is limited, 
however, to certain types of cases. The claimant has the greatest 
advantage in the default cases, where the claim was awarded in full 
in 51 cases and disallowed in only 3. The claimant seller also has 
a striking advantage in the other refusal to pay cases. In this group 
of cases the seller won his full claim in 43 cases and lost only 7. 
The seller also has an advantage in the failure to deliver cases, al- 
though not as great a one as he has in the other refusal to pay cases. 
In contrast, in the quality cases the seller and buyer won in full 
about equally often. Table 10 summarizes the sellers’ full wins and 
losses in the various types of sales cases. 


TABLE 10 
Seller Wins in Sales Cases 
Cases won Cases Percent won 
in full lost by Sellers 
Non-quality refusal to pay 43 7 86 (43/50) 
Quality, price allow. or return 10* 8 56 (10/18) 
Quality, refusal to pay 12 11 52 (12/23) 
Failure to deliver 9g* 6 60 ( 9/15) 


* The buyers claim was disallowed. 


The other types of cases such as employment, agency and con- 
struction did not occur frequently enough for significant differences 
in outcome to appear. In general, however, the employee won about 
as often as the employer, the builder as often as the owner, while 
the sales agent won more often than his principal, and the patentee 
usually recovered his royalties from the licensed manufacturer. The 
fact that the sales agent and the patentee win most of their cases 
is probably due to the nature of the issues presented by these types 
of cases. If there were enough of these types of cases to allow a 
study of the variation in outcome according to the nature of the issue 
presented, it would probably be found that these occupational groups 
have an advantage only in certain types of cases, just as sellers have 
an advantage in other refusal to pay and failure to deliver cases but 
have no advantage in quality cases. 


The Effect of Party Use of Counsel on the Awards 


The present study showed no general relationship between the 
presence of attorneys and the outcome of the cases. This result is 
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not surprising, since this type of study based on brief case reports 
and broad groupings of cases is not designed to determine the exact 
reasons for the decisions reached by the arbitrators. Necessary infor- 
mation, such as the skill of the attorneys involved, is lacking. Where 
the dispute concerned the quality of goods or a failure to deliver, 
however, the outcome of the cases seem to have been influenced by 
the presence of attorneys. In brief, the presence of attorneys seems 
to favor decisions upholding defenses of the sellers in these two 
types of cases. 


Some examples may help explain the possible effect of attorneys. 
In one of the quality cases in which both parties were represented 
by attorneys, the buyer claimed that the canned tomatoes delivered 
by the seller proved to be inferior when inspected after resale. His 
claim for a price allowance was not allowed. Although the brief case 
report did not state the reasons for the decision of the arbitrators, 
it may have been that they decided that the resale of the tomatoes 
constituted acceptance and waiver of defects. Presentation of both 
sides of the case by attorneys could be expected to favor a decision 
based on such a technical defense rather than on an appraisal of the 
quality of the goods. 


A case concerning a sale of soda ash provides a similar example 
from the failure to deliver group of cases. Both parties were repre- 
sented by attorneys; the claim was disallowed. One of the grounds 
on which the seller justified his failure to deliver was that the con- 
tract was contingent upon issuance of an export license, which the 
government had refused. As in the tomato case, a legal phrasing of 
the issues in the case could have favored a reading of the contract 
as implying such a contingency. Attorneys could be expected to favor 
such a reading of the contract because of their training in the fields 
of implied contracts and impossibility, When discussing these fields, 
the teacher of contracts in the law school must labor against the 
general reluctance of laymen to add terms to a written contract. Thus 
the presentation of a case by attorneys trained to read beyond the 
express contract should favor a decision upholding excuses for failure 
to deliver. 


In the quality cases the greatest ratio of buyer losses occurred 
when he alone was represented by an attorney, whereas the buyer 
won more often than he lost when neither party had an attorney. 
These relationships are shown in Table 11. This difference in out- 
come depending upon the presence of attorneys suggests that arbi- 
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trators are more apt to sustain a buyer claim of defective quality 
when a case is presented by businessmen rather than attorneys. 


TABLE 


The Relation Between Buyer Wins and 
Representation by Attorney in Quality Cases 


Cases won Cases Percent won 
Representation in full lost by Sellers 
Neither party 7 4 64 ( 7/11) 
Seller only 2 2 50 ( 2/ 4) 
Both parties 7 11 39 ( 7/18) 
Buyer only 0 4 0 ( O/ 4) 


The failure to deliver cases are similar to the quality cases, in 
that the buyer wins more often when no attorneys are present. Where 
attorneys were present the buyer won only two cases in full while 
losing 9; where attorneys were not present, the buyer won three 
cases in full, while losing none. This significant difference in the 
failure to deliver group may be due to some effect of lawyers which 
favors defenses of the seller. It may also be due, however, to the fact 
that at least two of the three cases in which there were no lawyers 
present were failures to deliver on import contracts. This coincidence 
of importing and the absence of lawyers makes the variation in the 
frequency of buyers’ wins ambiguous, 


The Speed of Arbitration 


One of the chief advantages of arbitration as compared to court 
litigation is said to be the speed of decision. Typically the cases in 
the sample were disposed of in 60 to 90 days. 57% of the cases were 
either withdrawn or went to final award in less than 90 days from 
the time of filing. This 57%, however, gives an incomplete picture 
of the speed of arbitration because it does not allow for the delays 
requested by the parties. Many of the cases require more than one 
hearing, and there is often a long delay between hearings. These 
delays are typically requested by one of the parties, although the 
next hearing may be postponed for the convenience of the arbitrators. 
Of the cases which were not interrupted between hearings for more 
than 14 days, 77% were disposed of in less than 90 days. 

Besides postponements granted between hearings, an arbitration 
may be delayed because of difficulties in choosing arbitrators, The 
Association sedulously tries to appoint arbitrators who are accept- 
able to both parties. Thus several supplementary lists of possible arbi- 
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trators from the panel are sometimes sent to the parties before three 
men are found who are acceptable to both sides. 

The present study, based on the case reports, does not include 
complete data on the difficulties encountered in selecting the arbi- 
trators. As discussed above, however, the case reports do indicate the 
method of selecting the arbitrators. Specifically, the case reports in- 
dicate whether the arbitrators were chosen from lists according to 
the standard method or were appointed by the AAA. It is probable 
that a large proportion of the Association appointment cases were 
cases in which the parties objected to most of the names on the 
lists submitted to them, time was spent sending additional lists which 
were also unsatisfactory to the parties, and the Association finally 
appointed the arbitrators under Rule 12. Consequently, Association 
appointment cases as a group would be expected to take longer than 
the cases in which the arbitrators were chosen from lists submitted 
to the parties. Of the cases in which one or all of the arbitrators 
were appointed by the AAA, only 36% were decided within 90 
days of filing, compared with 63% in the remaining cases. Excluding 
these two types of delay, where the AAA was not called upon to 
appoint an arbitrator and there was no delay of more than 14 days 
between hearings, 83% of the cases were decided in less than 90 days. 

Both the delays incident to the selection of arbitrators and those 
occurring as postponements between hearings occur more frequently 
in cases in which the parties are represented by attorneys. Where 
both parties were represented by attorneys, 43% of the cases were 
decided in less than 90 days and 21% in less than 60 days. Where 
neither party brought an attorney, 78% of the cases were decided 
in less than 90 days and 49% in less than 60 days. The attorneys 
would seem to be bringing some of their court practices and skills 
to arbitration. 

Decision of cases in less than 30 days is possible at the AAA, 
though it is not the general rule. Thirty-six cases in the sample, or 
7%, were decided in less than 30 days.* Under the arbitration pro- 
cedures of the various commodity exchanges, such rapid decisions are 
apparently the usual practice. The rules of 17 of 39 commodity ex- 
changes which have been studied require that arbitration cases come 
to hearing not more than ten business days after filing. Furthermore, 
the exchanges generally limit the time for which a case may be 
postponed after the first hearing without obtaining the arbitrators’ 


® i580 on of a case completed in two hours, see 2 Arb. Journal 131 
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consent to a longer postponement. While no accurate statistics have 
yet been collected, preliminary studies indicate that in most of the 
commodity exchanges arbitrations are decided in less than 30 days. 
This speed is undoubtedly favored by several facets of the operation 
of the Exchanges. The members of the exchange are more easily 
assembled, whether they be parties or arbitrators. There is usually 
no problem of selection of arbitrators because a standing committee 
sits in all cases. Finally, in a majority of the exchanges, the arbitra- 
tion rules exclude attorneys from the hearings. 


In contrast to the speed of arbitration in the Commodity Ex- 
changes, in one trade association studied in detail, namely the Na- 
tional Hay Association, the arbitrations take much longer than at 
the AAA. In 49% of the hay cases more than six months elapsed 
between filing and award.* This long delay exists despite the use 
of standing committees as arbitrators and the exclusion of attorneys. 
This delay in the Hay Association is probably due to their practice 
of calling a meeting of the Arbitration Committee to hear cases only 
after sufficient cases have accumulated to warrant the meeting, a 
practice followed in several trade associations. Furthermore, the delay 
is not as serious as it would be in some industries, since the hay is 
always disposed of quickly regardless of any disputes. 

A comparison of the speed of arbitration with the speed of de- 
cision of cases in the courts is difficult because of the paucity of 
information about the courts. The cases at the AAA are decided 
much more quickly than the cases in the United States District Court 
for the Southern District of New York. In that court a minute 1% 
of the cases which go to trial are disposed of in less than 6 months 
from the date of filing. Although there are no figures available on 
how long cases actually take in the New York State Courts, present 
pleading requirements and calendar practices make it possible to 
have a commercial case decided in less than 60 days. The situation 
in the State Courts is more favorable than in the Federal Court 
chiefly because of the rule giving calendar preference to all actions 
based on contract. In the courts, of course, there is no problem of 
selection of a suitable judge except in the rare case of a request for 
change of venue. Whether this fact, combined with the rules allow- 


* The Hay Association arbitration committees arbitrated 242 cases from 1903 
to 1936. No cases have gone to award since 1936. An undetermined number 
of the cases were considered on the basis of only written evidence and 
arguments. In 1926 the arbitration rules were amended to allow oral hear- 
ings only upon consent of both parties and the Arbitration Committee. 
Rule 10, N.H.A. Arb. Rules. 
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ing commercial cases preference on the New York Court calendars, 
makes these courts as fast a judicial medium as arbitration—at least 
when compared with arbitrations in which both parties are repre- 
sented by attorneys—can not be decided until more accurate figures 
on the speed of court cases are available. 

The AAA policies of seeking acceptable arbitrators, of allowing 
frequent postponements, and of allowing the parties to be represented 
by attorneys are all policies which tend to make the arbitrations 
fairer and, therefore more acceptable to the parties. But these prac- 
tices must also delay disposition of the cases. 


Conclusion 


From this general study of 545 cases arbitrated at the AAA, it 
is not possible to determine why certain disputes are taken to arbi- 
tration or why a certain party wins. But this study does show that 
the AAA is an important commercial tribunal and that arbitration 
is a faster method of adjudication than courts. The study also shows 
that the AAA arbitrators are apt to be experts in the matters in- 
volved; that the use of lawyers has some effect on the arbitrations, 
especially in favoring delays; and that the chance of successful out- 
come for a given party is related to the issues in the case rather than 
to a partiality of the tribunal towards certain occupational groups. 
The high rate of claimant wins in arbitration suggests that arbitration 
is often used as a collection mechanism, although accurate interpre- 
tation of this part of the study must await further study. Further 
studies may also chart more accurately the effect which lawyers as 
counsel have on the outcome of the cases as well as examining in 
more detail the question of whether the presence of lawyers or ex- 
perts as arbitrators makes any difference in the outcome of a case. 
Although there are many questions yet to be answered, it is clear 
that the AAA plays a major role in resolving commercial disputes 
in many industries. Whether because of the speed, economy or expert 
justice of the AAA arbitration, or all three, these industries indicate 
their satisfaction with the tribunal by continuing to bring their 
disputes to the AAA, 
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ENFORCING ARBITRATION UNDER THE 
TAFT-HARTLEY LAW: A Dissenting View 


by John R. Brown 
Judge, U.S. Court of Appeals, Fifth Circuit 


Epiror’s NOTE: The dissenting opinion of today is often the law of 
tomorrow. The progress of American jurisprudence has been marked 
by a number of important dissenting opinions by judges who, in the 
view of many, saw more clearly than the majority of their colleagues 
the full implications of the issues before them in particular cases. It 
has not been uncommon to find the dissenting opinion soon becom- 
ing the prevailing view, as a result of the logic of reasoning and the 
onward march of events. We think that the dissenting opinion re- 
printed here, in the case of Lincoln Mills of Alabama v. Textile 
Workers Union of America, in the United States Court of Appeals, 
Fifth Circuit, will be remembered as such a landmark in American 
case law. The issue came before the court in an attempt to obtain 
injunctive relief and enforce an arbitration agreement in a collective 
bargaining contract through Section 301 of the Taft-Hartley Act. 
As readers of The Arbitration Journal know, this has already been 
done in several district courts and in the Sixth Circuit Court of 
Appeals. The majority in the instant case agreed that Section 301, 
which permits lawsuits for breach of contract, gave the federal court 
jurisdiction. But in the absence of a law in Alabama enforcing future 
dispute arbitration clauses and inasmuch as the Federal Arbitration 
Act excludes collective bargaining agreements from coverage, the 
majority held the injunctive relief sought for was not available. Judge 
Brown answers that contention, relying not only on legal precedents 
and constructions but on an awareness of the place of arbitration in 
American industrial and social life and of the need for court inter- 
pretations which encourage and strengthen the process. 
* * * 

The majority declares plainly that the District Court had juris- 
diction. It does that on the basis of § 301. With this I am in com- 
plete agreement. But applying the rationale of Mr. Justice Frank- 
furter’s opinion as though it was all that was said by a court of 
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eight, § 301 is confined rigorously to the procedural concept. Finding 
neither state nor federal statute (apart from § 301) authorizing in- 
junctive enforcement of the agreement to arbitrate, the majority 
concludes that the court with power is yet powerless to proceed— 
it has power but no tools—in short, the door is opened but the hall 
is empty. I decline to believe that power is so sterile or that § 301, 
if needed to bridge any gaps, exhausts itself by opening the door. 
On jurisdiction I would spell out what seems implicit in the 
majority opinion: This is, on all tests, a union controversy in which 
the union is asserting in its collective capacity a demand relating to 
all of the employees as a group, on the one hand, and the employer, 
as such on the other. It is not the assertion, through name or guise 
of the union, of a single claim for one or the aggregation of many 
single claims for all arising under the individual contracts of em- 
ployment, as such, between employee and employer. Arbitration, 
as the last step in the grievance machinery, is in explicit terms the 
undertaking of union and employer, and by its nature, its force and 
hence effectiveness, is derived from employer and union pledging that 
each will be bound. It is, we all agree,* therefore a case for § 301. 
What law was then to be applied? Side-stepping the engaging 
prospect of divining the mathematical probabilities of decision on this 
point amongst Justices splitting on a 3-2-1-2 combination, the court 
determines that under neither Alabama nor Federal law is there 
a right to enforce arbitration. 


1. Article VIII prescribes the steps. In Step 1 between Room Steward and 
department Overseer, Step 2 General Shop Committee and Mill Superin- 
tendent, the aggrieved employee may, “in his discretion’ accompany the 
union representatives; but in Step 3 between the union and a representa- 
tive of Employer’s executive management and in Step 4 (adopting arbi- 
tration under IX(F)), it is strictly between union and employer. 

Article IX(A) states: “The empioyer and the union agree that the 
grievance procedure provided herein are adequate to provide a fair and 
final determination of all grievances * * *. It is the desire of the Union 
and the Employer to avoid strikes and work stoppages.” Sub-paragraphs 
(B), (C), (D) and (E) contain a precise set of rules for the consequences 
of strikes, wildcat strikes, slowdowns, and other stoppages in disregard 
of the agreement to exhaust grievance machinery, including arbitration. 

Sub-paragraph (E) makes it clear that both parties thought this was 
a § 301 contract as the employer releases the union from liability for dam- 
ages on the part of the union, its officers, agents or members “for breach 
of contract of any kind or character whatsoever” in consideration of the 
union’s agreement to make the grievance machinery effectual. 

2. Our case International Molders etc. v. Western Foundry Company No. 
15235, decided March 30, 1955 (remanded, per curiam, to dismiss for 
lack of jurisdiction), certiorari denied November 7, 1955, 24 Law Week 
3126, 37 LRRM 2037, applied Westinghouse to claim by union for wage 
increases due employees; Ferguson-Steere Motor Co. v. International 
Brotherhood etc., 5 Cir., 223 F.2d 842, 36 LRRM 2276, held that § 301 
could not be used to by-pass the National Labor Relations Board. 
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I am willing here to accept this cautious approach and assume 
that Alabama® will not specifically enforce an agreement to arbi- 
trate and that the United States Arbitration Act, 9 U.S.C. 1, is 
not available* or effective to supply the federal statutory mechanics 
for arbitration. 


But the studied search for a federal statute, the painstaking 
analysis of the cases under it, demonstrates, I think, a misconception 
of the fundamentals. It is as though we were dealing with a court 
having statutory power only. But that is not the case. The United 
States District Court is a constitutional organ with the intrinsic 
capacity to grant traditional coercive relief as the cause over which 
it has jurisdiction may require. Williamson v. Berry, 8 How. 495, 
536, 12 L.Ed. 1170, 1187, “Jurisdiction in chancery is inherent and 
original, comprehending now almost every exigency of human disa- 
greement, for which there is not an adequate remedy at law.” 


Judge Goodrich in the recent opinion in Johnson, Warden v. 
Marsh, No. 11,713 (November 30, 1955) ,—F.2d—not yet reported, 
finding ample inherent power to grant bail even though no statute 
can be found described both this full power to act once the court 
acquires jurisdiction [here by virtue of §301] and the basic miscon- 
ception that the district court can do only that which some statute 
permits: 


“The statement is often made that the inferior courts of the 
United States are courts of limited jurisdiction. This is a truism 
in one sense. These courts are competent to act in such cases, 
and only in such cases, as the Congress, pursuant to the consti- 


3, Alabama may be reluctant as to remedy but not as to general validity. 

Alabama’s constitution and statutes contain provisions indicating a public 

policy favorable to arbitration in general and spelling out in detail a system 

and procedure of arbitration. Code of Alabama, Constitution of 1901, 

Article 4 § 84; Code of Alabama Title 7 § 829 (formerly 2908) thru 

§ 844 (formerly 2923). § 844 states that the statute is cumulative rather 

than restrictive, but § 829, 830, and 831 may indicate that the statute and 

public policy are limited to agreements to arbitrate specific disputes already 
arisen and do not comprehend agreements for arbitration of future disputes. 

See Headley v. Aetna Insurance Co., 202 Ala. 384, 80 So. 466, 467; Ex 

parte Birmingham Fire Insurance Co. (Sup.Ct. Ala.) 172 So. 99, 101; 

Caldwell v. Caldwell, 157 Ala. 119, 47 So. 268, 269. 

4. See, The Federal Enforcement of Labor Arbitration Agreements, Seymour 
Phillip Kaye, New York University Sixth Annual Conference on Labor, 
1953, p. 207, a detailed discussion of this problem and legislative history 
of the Arbitration Act; Legal Aspects of Labor Arbitration, Lee Epstein, 
New York University Second Annual Conference on Labor, 1949, p. 383 at 
388; Labor Arbitration—The Arbitrable Issue, Ralph E. Kharas, Fifth 
Annual Conference on Labor, 1952, pp. 633, 637, 638; Legal Status of 
Labor Arbitration, Jesse Freidin, New York University First Annual Con- 

ference on Labor Law, 1948, 233, 247, 251. 
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tution, assigns to them. And unless constitutional provisions stand 
in the way, the assignment may be varied at the will of Congress. 
But within the area of activity assigned to them, Federal courts 
are courts of full stature, and we may rightly look to common 
law concepts and precedents to see the scope of the implied or 
‘inherent’ authority which the judicial office carries with it. 
* * * We believe that the basic misconception in those decisions 
denying this authority lies in their view that since Federal courts 
have limited, statutory jurisdiction, their powers in proceedings 
involving this jurisdiction are necessarily limited and must be 
statutory. See Principle v. Ault, 62 F.Supp. 279, 282 (N.D. Ohio 
1945). This, as already indicated, is not our view of the 
matter.” 


The remedy sought here is common and traditional—the equity 
injunction to compel or restrain action because of the inadequacy 
of the usual money damage. Its availability need find no source, as 
such, in specific statute, Indeed, it has been the frequent instrument 
of effectual sanction for enforcement of the policy of statutes.® Since 
power is present and a traditional tool is available and effective, is 


5. The equity injunction has been a potent weapon to effectuate declared 
policy in the field of labor relations against severe attacks that the statute 
reflecting such policy [here it would be the Taft-Hartley Act] was silent 
on such sanction: Texas & New Orleans Railroad Company v. Brotherhood 
of Ry. & S. S. Clerks, 281 U.S. 548; 74 L.Ed. 1034; Virginian Ry. Co. 
v. System Federation No. 40, 300 U.S. 515, 551, 81 L.Ed. 789, 801, 1 
LRRM 743, “In considering the propriety of the equitable relief granted 
here, we cannot ignore the judgment of Congress, deliberately expressed 

in legislation, that where the obstruction of the company union is removed, 

the meeting of employers and employees at the conference table is a 

powerful aid to industrial peace.” Steele v. L. & N. Railroad Co., 323 

U.S. 192, 89 L.Ed. 173, 15 LRRM 708; Tunstal v. Brothrhood of L.F.&E., 

323 U.S. 210, 89 L.Ed. 187, 15 LRRM 715; Graham v. Brotherhood of 

L.F.&E., 338 U.S. 232, 94 L.Ed. 22, 25 LRRM 2033; Brotherhood of 

— Trainmen v. Howard, 343 U.S. 768, 96 L.Ed. 1283, 30 LRRM 
58. 


See for other statutes: United States v. F. O. Morgan, 307 US. 
183, 194, 83 L.Ed. 1211, 1218, 1219; Porter v. Warner Holding Com- 
pany, 328 U.S. 395, 398, 90 L.Ed. 1332, 1336, 1337; Hecht Co. v. Bowles, 
321 U.S. 321, 329, 331, 88 L.Ed. 754, 760, 761; Federal Power Com- 
missioner v. Panhandle Eastern Pipe Line Co., 337 U.S. 498, 500, 93 
L.Ed. 1499, 1502; Federal equity court grants or withholds its injunction 
to effectuate public policy, Hurd v. Hodge, 334 U.S. 24, 34, 35, 92 L.Ed. 
11 

his power to use a traditional federal equity remedy is so pervasive 
as to be available in diversity actions where, in a comparable situation, the 
local state court would not, or could not, grant equitable relief: see 
Guaranty Trust Co. v. York, 326 U.S. 99, 106, 89 L.Ed. 2079, 2084, 2085. 

Federal equity court has great flexibility in molding relief in cases 
over which it has jurisdiction with all powers of the Court of Chancery: 
Sprague v. Ticonie National Bank, 307 U.S. 161, 164, 165, 167, 83 L.Ed. 
1184, 1186, 1187; Barber v. Barber, 21 How. 582, 592, 16 L.Ed. 226, 229; 
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there an obstacle to their full use? There is clearly no statutory® 
proscription, and an accurate treatment of historical precedent re- 
veals no self-generated decisional policy against its use. Despite the 
flood of words that ordinarily executory contracts to arbitrate will 
not be specifically enforced, this reflects no federal policy of hostility 
to arbitration as such. On the contrary, arbitration is given enthu- 
siastic federal sanction’ and where a general Congressional policy 
is plainly indicated that such a mechanism will be useful in effecting 
its legislative aim, equity has the power, and the right, in the public 
interest to make arbitration effective.® 


it could hardly have this wide capacity were it required to find statutory 
basis for the remedy, its availability or use. 

See also following which affirm an inherent power in a Federal Court 
to act: Wright v. Henkel, 190 U.S. 40, 63, 47 L.Ed. 948, 956; United 
States v. Hudson and Goodwin, 7 Cranch 32 34, 11 U.S. 21, 23, 3 L.Ed. 
eg a United States v. Shipp, 203 U.S. 563, 572, 573, 51 L.Ed. 

19, 3 

. We are in accord that Norris-LaGuardia Act, 29 U.S.C. 101, does not 
forbid relief here. See also Textile Workers Union v. American Thread 
Co., D.C. Mass., 113 F.Supp. 137, 32 LRRM 2205; Local 207 v. Landers, 
D.C. Conn., 119 F.Supp. 877, 22 LA 489; Milk and Ice Cream Drivers 
v. Gillespie Milk Products Corp., 6 Cir., 203 F.2d 650, 31 LRRM 2586; 
Textile Union of America v. Aleo Mfg. Co., D.C. N.C., 94 F.Supp. 626, 
27 LRRM 2164; United Textile Workers v. Goodall Sanford, D.C. Me., 
131 F.Supp. 767, 36 LRRM 2272. Contra: Mead v. International Brother- 
hood, 1 Cir., 217 F.2d 6, 35 LRRM 2148. 

. The federal approach has not been that of many jurisdictions which, with 
jealous eye, scanned all such devices lest they infringe upon or oust the 
courts from their historic role. Judge Hough, in United States Asphalt 
Refining Co. v. Trinidad Lake Petroleum Co., Ltd., S.D. N.Y., 222 Fed. 
1006, 1007, characterized it: “* * * A more unworthy genesis cannot be 
imagined.” See Mr. Justice Story’s comments from Tobey v. Bristol County, 
Fed. case #14065 quoted footnote 1 Red Cross Line v. Atlantic Fruit 
Co., 264 U.S. 109, 120, 68 L.Ed. 582, 585, and Mr. Justice Brandeis con- 
tinued: “But an agreement for arbitration i is valid, even if it provides for 
the determination of liability. If executory, a breach will support an action 
for damages. Hamilton v. Home Ins. Co., 137 U.S. 370, 385, 34 L.Ed. 
708, 713 * * *. If executed,—that is, if the award has been made—effect 
will be given to the award in any appropriate proceeding at law or in 
equity. Karthaus v. Yallas Y. Ferrer, 1 Pet. 222, 7 L.Ed. 121; Burchell v. 
Marsh, 17 How. 344, 15 L.Ed. 96; Bayne v. Morris, 1 Wall. 97, 17 L.Ed. 
495. And, although there is no federal legislation on the subject, an 
executory agreement, however comprehensive, will, if made a rule of court, 
be enforced in courts of the United States by any appropriate process. 
Hecker v. Fowler, 2 Wall. 123, 17 L.Ed. 759.” 

The court in Marine Transit Corp. v. Dreyfus, 284 U.S. 263, 277, 76 
L.Ed. 282, 290, sustaining the United States Arbitration Statute charac- 
terized compulsion of arbitration as “one of remedy only.” 

. Virginia Railway Co. v. System Federation No. 40, supra, at 552, “# * *# 
The peaceable settlement of labor controversies, * * * is a matter of public 
concern. * * * Courts of equity may, and frequently do, go much farther 
both to give and withold relief in furtherance of the public interest than 
they are accustomed to go when only private interests are involved * * *. 
The fact that Congress has indicated its purpose to make negotiation 
obligatory is in itself a declaration of public interest and policy which 
should be persuasive in inducing courts to give relief. It is for similar rea- 


25 


L 

j 

& 

6 

7 

3 

4 

8 


THE ARBITRATION JOURNAL 


Clearly, arbitration is a welcome device to Congress. Indeed, 
the Arbitration Act itself, 9 U.S.C. 1, reflects a determination that 
the needs of the business and industrial world would be aided by 
giving procedural certainty and greater vitality to the use of volun- 
tary non-court means of settling disputes. The express exclusion of 
“contracts of employment” is no left-handed, reverse reinstatement 
of the ancient attitude of hostility—‘‘contrary to public policy.” 
Rather, the difficulties encountered by the Third, Fourth and Sixth 
Circuits in attempting to adapt that statute to the field of labor 
problems covered so long by special legislation bespeaks, perhaps, 
a Congressional prescience. 


But Congress has been much more direct in its blessing. The 
Railway Labor Act, 45 U.S.C. 151 et seq., is a detailed framework 
of voluntary conciliation and mediation with arbitration awards be- 
ing final, binding and legally enforceable. This same scheme is 
duplicated for airline carriers, 45 U.S.C. 181, et seq. Moreover, the 
Labor Management Relations Act of 1947 contains the positive dec- 
laration that it is the policy of the United States that “sound and 
stable industrial peace and the advancement of the general welfare, 
health and safety of the Nation * * * can most satisfactorily be 
secured * * *” by settlement of issues between employers and em- 
ployees by conciliation, mediation, and voluntary arbitration. This 
is stated, not alone in categorical terms, 29 U.S.C. 171 through 178, 
but the public interest is so direct that the statute establishes the 
Federal Mediation and Conciliation Service, an independent agency, 
as an arm of the Government operating at public expense.’° 


sons that courts, which traditionally have refused to compel performance of 
a contract to submit to arbitration, Tobey v. Bristol County (C.C.) 3 Story, 
800, Fed. Cas. No. 14,065, supra, enforce statutes commanding performance 
of arbitration agreements. Red Cross Line v. Atlantic Fruit Co. * * *; 
Maritime Transit Co. v. Dreyfus * * *.” 

. The Adjustment Boards, § 153, are in reality bipartisan arbitrations whose 
awards are final, 153 First (m) and enforceable within two years by 
court petition (p) (q): § 157 provides for arbitration of disputes not 
settled by mediation or Board of Adjustment under §§ 151-156, and 
under § 158 (1) awards are binding, are filed (k) in the Federal District 
Court where, under § 159 the award is conclusive and on which the court 
shall enter judgment unless set aside for one of three limited, specific 


unds. 

. tel assistance through the Mediation Service is specifically di- 
rected to settlement of differences by mutual agreement through confer- 
ence, collective bargaining, “or by such methods as may be provided for 
in any applicable agreement for the settlement of disputes” (§ 171); this 
is spelled out further in 173 (d), “Final adjustment by a method agreed 
upon by the parties is declared to be the desirable method for settlement 
of grievance disputes arising over the application or interpretation of an 
existing collective-bargaining agreement. The Service is directed to make 
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In every modern piece of labor legislation, the Congress has 
either directed the establishment of arbitration systems or has recog- 
nized the essential desirability of their existence with the full force 
of the Government, its prestige, and its treasury behind them as an 
essential device for maintenance of industrial peace. In such an 
atmosphere it contradicts all that Congress has done to resurrect 
the bones of an ancient day to find some supervening notion that 
arbitration agreements, while tolerated to the point of acceptance 
once completed, are inherently evil and beneath the claim of right 
which the Chancellor will affirmatively protect. 

The power exists over parties and cause by § 301. The remedy 
sought is traditional, common and effective. There is no policy 
against its use and there is overwhelming evidence of a Congressional 
purpose to encourage, facilitate and make effectual all of the collec- 
tive processes of bargaining, conciliation, mediation and arbitration. 
On this approach it is the use of the federal power, a federal remedy 
to effectuate a federal policy. There is no need to draw upon state 
jurisprudence with the constitutional uncertainties involved. 

Moreover, this gives a cohesive consistency to the total federal 
labor picture. Federal constitutional power is amply present under 
this very Labor Management Relations Act to require employer and 


employees to bargain in good faith on the inclusion™ of an agreement 


its conciliation and mediation services available in the settlement of such 
grievance disputes only as a last resort and in exceptional cases.” 

See, Legal Aspects of Labor Arbitration, Epstein at p. 389, cited 
footnote 4, supra; 

Forkosch, Treatise on Labor Law, 1953, 476-488, in a detailed analysis 
suggests that the policy on arbitration is so strong that it might even be 
compulsory, at least in satisfying the conditions precedent to a Norris- 
LaGuardia injunction. This is certainly the plain holding of Brotherhood 
of Railway Trainmen v. Toledo, Peoria, and Western Railroad, 321 U.S. 
50, 88 L.Ed. 534, 13 LRRM 725, and its rejection of the holding of this 
Court, Mayo v. Dean, 5 Cir., 82 F.2d 554 (see Supreme Court discussion 
at 321 U.S. 61, 88 L.Ed. 541). The words of § 108 (29 U.S.C.A. 108) 
are categorical that it is the policy of Congress that, “every reasonable 
effort to settle such dispute either by negotiation or with the aid of any 
available governmental machinery of mediation or voluntary arbitration” 
shall be made. Inscribed so plainly and announced for such a length of time 
(since 1932), it seems unlikely to think that Congress must spell it 
out again. 

See United Office and Professional Workers of America v. Monu- 
mental Life Ins. Co., E.D.Pa., 88 F.Supp. 602, 607, 13 LA 1007. 

. 29 U.S.C. 158(a)(5). In NLRB v. Corsicana Cotton Mills, 5 Cir., 179 
F.2d 234, 235, 25 LRRM 2298, a contempt proceeding for violation of 
cease and desist order, we exerted a supervisory administration of the col- 
lective bargaining process, one of the points in controversy being the arbi- 
tration clause. See NLRB v. American National Insurance Co., 343 US. 
395, 407, 408, 96 L.Ed. 1027, 1088, 1039, 30 LRRM 2147, requiring, 
but "finding, good faith negotiation on the issue of a “management func- 
tions clause” versus “unlimited arbitration clause.” 
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to arbitrate in the bargaining contract and to issue necessary coercive 
orders to effectuate it, to protect parties from charges of unfair 
labor practice’? and deny reinstatement**® to displace strikers where 
the strike is a breach of the agreement to arbitrate. 

Arbitration is now the usual, almost universal mechanism to 
assure industrial peace during the life of the contract. Unlike its 
frequent use in commercial fields as a substitute for the costly delays 
and uncertainties of court litigation, the device is adopted in labor 
relations as a substitute for the economic pressures each can marshal 
in the strike or lockout, or the threat of either.** It would be incon- 


12. See Timken Roller Bearing Co. v. NLRB, 6 Cir., 161 F.2d 949, 20 LRRM 
2204. Without invoking grievance machinery including arbitration for 
layoff of ten employees, union struck, employer refused further to entertain 
grievances and Board found employer guilty of unfair labor practice for 
failure to bargain; the court reverses holding that to require compliance 
with the contract including the agreement to submit to arbitration is the 
essence of collective bargaining in good faith; likewise, it held the union 
strike over a demand against subcontracting unlawful since the question 
whether subcontracting was or was not within the “management functions 
clause” was itself an arbitrable issue. 

See also, NLRB v. Standard Oil Co., 6 Cir., 196 F.2d 892, 30 
LRRM 2276. 

. W. L. Mead, Inc., 113 NLRB No. 109, 5 CCH Labor Law Reports (4th 
Edition), par. 53162, Labor Law Journal, October 1955, Vol. 6 No. 10, 
p. 721, 36 LRRM 1392, 20 employees walked off job, established a 
_— line to enforce demands concerning definition of duties and working 

ours of a truck driver after employer requested arbitration pursuant to 
arbitration clause in bargaining agreement. General Counsel brought com- 
plaint for refusal to rehire; Board reversed Trial Examiner and held em- 

loyer could lawfully discharge the strikers. The Board stated: “* * * 

here can be no question but that in the case before us the griev- 
ance and arbitration clause * * * is a material provision of that agree- 
ment. * * *, We find that [the contract] * * * excluded any other means 
but arbitration for the resolution of disputes, particularly unilateral action 
by any party * * *. 

“Every encouragement should be given to the making and enforce- 
ment of such clauses. * * * To hold that a strike in furtherance of such 
a material breach of a clear and binding contractual arbitration clause 
is to be protected by this Board would be contrary to the labor policy 
embodied in the National Labor Relations Act as interpreted by the Courts 
of Appeals and the Supreme Cour.” 

. As perhaps unique proof of its unpartisanship arbitration has the rare 
distinction of being praised and feared by management and labor alike. 
Peter Seitz, a management representative, in The Enforcement of Collec- 
tive Bargaining Contracts By Arbitration, New York University Sixth 
Annual Conference on Labor, 1953, p. 15, describes it: “The first fact 
to note is that arbitration is what I call a ‘glandular’ word. By that I 
mean that the mere articulation of the word causes thyroid and adrenal 
glands to secrete. Mention the term and calm men get bloodshot eyes; 
pulses throb and temperatures rise. This is specially interesting because 
the identical, violent, physical and emotional reactions will be observed 
in both management and labor representatives * * * [the] attitude toward 
arbitration is not unlike that of George Wither, the Restoration poet, who 
impatient with the conspicuous lack of affection demonstrated by his 
lady-love proclaimed: 

“Tf she be not so to me, 
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gruous indeed to find difficulty or even doubt, that a sovereign which 
can constitutionally compel the parties seriously in good faith to ne- 
gotiate for an agreement to arbitrate, and punish and coerce them 
into compliance with it by administrative orders, sanctions or the 
denial of them with the added prestige of court approval by appel- 
late review, will lack the power when its constitutional court is asked 
to grant a traditional remedy which will have the same end. 


If I am mistaken that the network of federal labor legislation 
is the culture in which the Congressional policy of encouraging ef- 
fective enforcement of arbitration can grow into a basis for an equity 
court granting an injunction, I would nonetheless reach the same 
result by using, for the first time, § 301 in a modified substantive 
way. I do this since I believe that § 301 is much more than a mere 
photoelectric cell to open wide the door as union-employer, vis-a-vis, 
approach. When a genuine union controversy, i.e., a § 301 suit comes 
before it, the combinations of dissenting and concurring opinions in 
Westinghouse will, I believe, restore sufficient vitality to § 301 to 
enable it to reflect federal policy itself and reach out comfortably, as 
the occasion may require, into state and federal concepts to fashion 
the controlling law. Whether this will be the creation of new federal 


What care I how fair she be?’ ” 

The widespread use commenced during the war days under the Na- 
tional War Labor Board and was stimulated later by the President’s Na- 
tional Labor-Management Conference of 1945 attended by delegates rep- 
resenting AFL, CIO, Mine Workers, Railway Brotherhoods, United States 
Chamber of Commerce, National Association of Manufacturers which 
recommended final determination of grievances involving the interpretation 
or application of the collective bargaining agreement by an impartial 
chairman, arbitrator, or board, the decision of which should be final and 
binding on both, with specific machinery agreed to on the selection of 
the arbitrator (the agreement in this case tracks it closely). U.S. Depart- 
ment of Labor, Division of Labor Standards Bulletin No. 77, pp. 42, 43, 
1946. A study made by the Bureau of National Affairs, Inc., 1950, indicated 
that at least 80% of the collective bargaining agreements in the nation’s 
important industries provided for arbitration as the terminal point of the 
grievance machinery. See, How Arbitration Works, Elkourie, 1952, The 
Bureau of National Affairs, Inc., pp. 6-10; Arbitration and Arbitration 
Provisions, J. Noble Braden, Tribunal Vice-President, American Arbitration 
Association, New York University Second Annual Conference on Labor, 
1949, 355, 365. There has been a steady growth in percentage of agree- 
ments to arbitrate, from 73% in 1944 to 83% in 1949, Arbitration Pro- 
visions in Union Agreements in 1949, James Nix, Monthly Labor Review, 
February 1950, pp. 160-165, to approximately 91% in 1942, Arbitration 
Provisions in Collective Agreements, 1952, Ernestene M. Moore and James 
Nix, Monthly Labor Review, U.S. Department of Labor, Bureau of Labor 
Statistics, March 1953, pp. 261-266. The value of arbitration in the work- 
aday handling of labor relations is attested by the practice of making 
formal, written arbitration reports which are indexed, digested and re- 
ported. See, Labor Arbitration Reports, The Bureau of National Affairs, 
Inc., approximately 25 volumes published. 
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rights or merely the release of its nascent powers, this reading of § 301 
would say to the district court that if there has been a breach of 
the collective bargaining agreement it shall exert whatever of its 
traditional weapons—the money judgment, the declaratory pro- 
nouncement, or the equity injunction—which will best assure con- 
tractual compliance. 

Difficulties in forging a responsive jurisprudence neither indicate 
nor foretell a constitutional void, and it seems surprising at this late 
date that our flexible judicial apparatus, because of the likelihood 
of conflict with local law, should shrink from the necessity. The fed- 
eral system has so well demonstrated its fluid capacity’® that, apply- 
ing its rule, doctrines frequently ignore, often reject, and frequently 
collide with local (state) principles** and, where needed to effectuate 
Congressional will, the conflict and collision’’ may occur between 
two federal statutes or policies. 


15. The federal courts have fashioned suitable federal principles in countless 
situations to effectuate multiple federal policies: Tort rules under Federal 
Employers Liability Act, Jesionowski v. Boston & M. R. R., 329 USS. 
452, 91 L.Ed. 416, Central Vermont Ry. Co. v. White, 238 US. 507, 59 
L.Ed. 1433; The Tones Act, 46 U.S.C. 688, Socony-Vacuum Oil Co. v. 
Smith, 305 US. 424, 83 L.Ed. 265; Laches in the enforcement of federal 
rights, Holmberg v. Armbrecht, 327 U.S. 392, 90 L.Ed. 743; Government 
contracts, Priebe & Sons v. United States, 332 U.S. 407, 92 L.Ed. 32, 
Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 92 L.Ed. 10; Federal 
negotiable instruments and bonds, Clearfield Trust Co. v. United States, 
318, U.S. 363, 87 L.Ed. 838, National Metropolitan Bank v. United 
States, 323 U.S. 454, 89 L.Ed. 383, Continental American Bank & Trust 
Co. v. United States, 5 Cir., 161 F.2d 935, D’Oench, Duhme & Co. v. 
Federal Deposit Insurance Corp., 315 U.S. 447, 86 L.Ed. 956; Problems 
incident to National Banking System, Dietrick v. Greaney, 309 U.S. 190, 
84 L.Ed. 694; Liabilities in performance interstate transportation con- 
tracts, O’Brien v. Western Union Telegraph Co., 1 Cir., 113 F.2d 539; 
and see Moore’s Commentary on the United States Judicial Code, 1949, 
pp. 340-359, revealing, in detail, the development of a full body of law 
adequate to give life to federal policy. 

16. Spectacular illustrations are found ia the field of federal taxation: Burnet 
v. Harmel, 287 U.S. 103, 77 L.Ed. 199, property status oil lease under 
local (Texas) law rejected; Burk-Waggner Oil Association v. Hopkins, 
269 U.S. 110, 111, 114, 70 L.Ed. 183, 185, state law disregarded in 
determining status of group as partnership or corporation for income tax 
purposes; Lyeth v. Hoey, 305 U.S. 188, 83 L.Ed. 117, nature of interest 
under inheritance. 

Similarly, state standards on existence of independent contractor re- 
ewan and the common law concept of direction and control, are 
ee! rejected: Rutherford Food Corp. v. McComb, 331 U.S. 722, 

6 WH Cases 990, United States v. Silk, 331 U.S. 704, Harrison NLRB 
v. Hearst, 322 US. 111, 124-133, 14 LRRM 614. 

17. The same situation or circumstance frequently produces diverse results: 

e.g., direction and control of trucks, adequate to create genuine inde- 

pendent contractor relationship under Wage & Hour Law, and Social 

Security Law, United States v. Silk, 331 U.S. 704, Harrison v. Grayvan 

Lines, 331 U.S. 704, is insufficient to make physical performance by 

owner-drivers of trucks “transportation” under National Transportation 
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The agreement to arbitrate, for employer and employees alike, 
goes to the very heart of the collective contract. The native forces of 
competing economic pressures are held in leash by it. Repudiation 
by either is a challenge which § 301 sought to answer. If it is not 
available here, then nought’® is left of § 301 but the right to sue for 
money damages. Had that been the narrow hope of Congress, just 
such simple words would have been used. 

The injunctive order to compel arbitration was right and should 
be affirmed. 

I therefore respectfully dissent. 


Act, 49 U.S.C. 301, United States v. Rosenblum Truck Lines, 315 U.S. 
50, 86 L.Ed. 671, Thomson v. United States, 321 U.S. 19, 88 L.Ed. 
513; a crew member of a non-self-propelled dredge is a “seaman” under 
the Jones Act, 46 U.S.C. 688, McKie v. Diamond Marine Co., 5 Cir., 
204 F.2d 132, but not a “seaman” under the Wage & Hour Act, Walling 
v. W. D. Haden Co., 5 Cir., 153 F.2d 196, 5 WH Cases 828, Cert. Den. 
328 U.S. 866, 90 L.Ed. 1636, 6 WH Cases 91; Towing of barges phys- 
ically performed by chartered tug is not “transportation” by tug owner- 
operator under the Interstate Commerce Act, 49 U.S.C. 901, 909(a), 
De Bardeleben Coal Corp. v. United States, W.D.Pa., 54 F.Supp. 643, 
affirming Union Barge Line Application, 250 I.C.C. 689, but is “trans- 
portation” for transportation tax under 26 U.S.C. 3475(a), Gulf Coast 
Towing Co. v. United States, 5 Cir., 196 F.2d 944. 

. The court’s action in International Ladies’ Garment Workers, etc. v. 
Jav-Ann Co. No. 15,636, 37 LRRM 2323, with this one, chipping away 
from § 301, adds only to the uncertainty. The court finds no jurisdiction 
to enforce the agreement to make payments by employer to the union’s 
welfare fund. I would disagree with it as well. That, too, seems to me 
to be a genuine union controversy, and finding no jurisdiction it is ac- 
tually in conflict with the majority here, 
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THE BREHON—IRELAND’S 
ANCIENT ARBITRATOR 


by A. M. Sullivan 


Today, when the increasing avoirdupois of law threatens to break 
the back of justice, it may be well to abandon the complexities of 
modern civilization for a few moments, and to take a pleasant ex- 
cursion back to a highly developed form of tribal society that flour- 
ished for 1000 years under a code that needed no legislature, judiciary, 
or even police force. The Brehon Code, revised and codified by St. 
Patrick and his council, was a social design for the customs of a 
nation, regulating the lives of the people according to their station 
in life, and prescribing a system of justice in which compensation 
rather than revenge was the prime motive. It was a perfect instru- 
ment for the guidance of an agrarian people, because it maintained 
the integrity of the family, and identity of the clan. 

The interpreter of the ancient Law was the Brehon, which is 
usually translated as judge. In fact, the Brehon was an arbitrator 
who settled disputes in the light of evidence and rendered decisions 
in strict accordance to the provisions of the Irish law. His judgment 
was only enforced by the mutual respect of the contestants; there 
was no prison to frighten them, no police to coerce them. Modern 
arbitration is only concerned with commercial disputes that clog the 
civil law courts but the Brehon made decisions on every breach of 
social etiquette from the theft of a cow to a royal murder. While 
the Brehon and his code would scarcely satisfy the disputants in a 
social order where the clan has become the state, where the deed 
to land is more important than the use of it, where invention has 
destroyed the security of distance, and where democracy has wiped 
out the romantic phases of class distinction—he still might point the 
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path to simple justice. In our present system with its city, state and 
national legislative bodies weaving a confusion of legal webs, there 
is apt reason to understand a citizen’s growing disrespect for authority. 
The Brehon might also show the elaborate judiciary how to hew a 
clean swath through the jungle of legal precedent to a decision in 
which time was not a conspirator against justice. He applied common 
sense rather than precedence. 

There is an aphorism that the people with the least laws are the 
best governed. Law, arising out of society’s desire for an orderly 
existence, was created as a guide rope rather than a penal lash. When 
the army rookie is taking his enlistment oath, he feels a quiver in 
his spine, the sergeant reads the articles of war, and barks “the 
penalty thereof is death”. Our criminal law born of a blood lust, 
and old law of “an eye for eye, and a tooth for a tooth’ make a 
curious comparison with the system of honor and body fines which 
are found in the Irish law. Death is seldom mentioned as a penalty, 
because the death of the culprit offers no equity for the crime. His 
sin, and its punishment is visited upon his family and clan. All of 
the ancient codes of society, whether it be the code of the Ham- 
murabi, the Mosaic, Justinian, or Saxon—were designed to mete 
justice in accordance with the current conditions of society, but re- 
venge was always accepted as the first duty of society upon the 
offender. 

The Brehon Code, particularly after the revision by Patrick and 
his bardic and clerical aids, made revenge a secondary consideration, 
giving preference to compensation. Murder might result in capital 
punishment, but not until the family and clan of the victim were 
also compensated in accordance to his rank and property. 

The Brehon was essentially a peacemaker. He tempered justice 
with mercy, and strove earnestly to heal the breach once the judg- 
ment was passed. The title of Brehon was hereditary, but the elimina- 
tion of an incompetent was a natural process. The Brehon’s training 
was a rigorous study of the Law, and its special dialect of the Bearla 
Feine. He solved hypothetical cases for his teachers, and when his 
training was adequate he entered the field in competition with other 
Brehons. An incompetent lawyer quits practice for lack of fees, and 
the Brehon without patronage, was forced to abandon his hereditary 
calling. 

While the origin of the Brehon Code is lost in the Oriental mist 
of antiquity, scholars like Dr. O’Donovan and Dr. Sullivan have 
traced it into the dawn of history somewhere along the grassy trail 
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where the Celtic race moved westward along the shores of the Medi- 
terranean. If St. Patrick had no other gift, he revealed his genius 
for organization in the skilled manner in which he gathered the 
council for the revision and codification of the code. The Senchus 
Mor, as the great volume of laws was known, states that St. Patrick 
and his council undertook the codification “in the time of Laeghaire, 
son of Niall, King of Erin, when Theodosius was Monarch of the 
World”. Dr. Sophie Bryant in her book “Liberty, Law and Order 
under Native Irish Rule” deduces that the task of revision occupied 
the three years from 438 to 441 A.D. Patrick’s council consisted of 
three kings, Laeghaire, Corc, and Daire—of three saints, Patrick, 
Benen, and Cairnech, and three poets, Rossa Macechim, Fergus, and 
Dubhthach. It was Dubhthach who “put the thread of Rhyme” 
around the Brehon Laws to hold them secure in the memory of the 
Brehons. With the checks and balances of this committee of revision, 
neither church nor state were permitted to dominate. In fact, the 
bards were an esthetic buffer to insure poetic justice. Patrick and 
his clerics edited out of the code only those pagan and druidic pro- 
visions which were in conflict with Christianity. The Senchus Mor 
was the law of Ireland for 11 centuries, from 441 A.D. until the 
end of the 17th century. It functioned with vitality despite the efforts 
of the British kings to smother it, and introduced English law. 

“Brehonage” is the purest system of arbitration because the 
Senchus Mor provided no legislature, no judiciary, no enforcement 
power. It was not a constitution, such as we know one in America, 
but the written pattern for a social order, and the arbiter of custom 
and manners. The judgment of the Brehon was respected almost to 
the extent of infallibility, and none dared or dreamed of appealing 
his judgment. And on rare occasions, when the Brehon was found 
in error through subsequent evidence, he paid a heavy fine to the 
injured party. 

The Irish Clan life was in no sense a democracy. There were 
class distinctions, and a form of serfdom similar to feudal peonage 
existed. The Saer (free) families were property owners—and the 
Daer (serf) families rented land and cattle and paid a portion of 
their earnings in rent money. Daer tenants could raise their status to 
the Saer class by buying their stock. There was an old law which 
referred to poets, chieftains, and skilled artisans which said “Every 
man is Saer who purchases his nobility by art”. Men might be noble 
by birth, but they could acquire nobility by deed. 

St. Patrick captured and sold as a bondsman was “Daer” but 
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came back as the evangelist in the “Saer” classification. The Senchus 
Mor was divided in many books, each section devoted to a phase of 
social activity. The Cain Patrick dealt with Fosterage, the ancient 
Celtic custom of placing children with foster-parents for instruction. 
This is perhaps an early phase of the boarding school. This book also 
explained the relation of landlord and tenant, and the law of social 
connections. The Corus Bescna was confined to secular law and 
contacts. The Corus Eaglasta was the law book of the church. It 
is interesting how the tribal divisions and responsibilities of the 
family are transferred to the abbot and his flock. The laws governing 
tribe unity, the transfer of property, the rights of succession in tribal 
and family leadership are outlined with infinite detail in the Gelfine 
system, particularly in the Book of Aicill. 

When a Brehon pronounced judgment, he was guided by a fixed 
table, called “Honor Price”. Class distinction was sometimes a handi- 
cap, for the noble wrongdoer paid a much higher honor price or 
fine than the “Daer” tenant of the lower classes. The unit of value 
was the “cumal”, pronounced “Kooal”; it originally meant a bonds- 
maid, with an equivalent value of three cows. The next unit, a sed, 
was equal in value to three-fifths of a cow. Metallic currency was 
not used, although there was considerable gold in ancient Ireland. 
The precious metal was employed for jewelry only, as we have seen 
in such speciments of metal art as the Cross of Cong, and the Ardagh 
Chalice, and the vast booty of the Vikings that is still scattered 
through the museums of Scandinavia. The Cumal and Sed were not 
minted currency, but abstract units of value which might be cows, 
or their equivalent in usable merchandise. animals, or transferrable 
property of any kind. Money, as a common denominator of trade, 
did not exist, and the Irish unit of exchange is perhaps more com- 
parable to the intangible money of the Technicrats which they called 
“Ergs” or units of energy. 

The honor price of a king was 21 cumals, or 63 cows. He might 
pay that much if guilty of offense or receive it as compensation if 
grievously injured in body or pride. Awards were made based on 
injury to dignity as well as injury to person. Dr. Bryant says “Dire 
fine might mean any kind of fine, and it is often used (in the text) 
for honor price, of which the right name is enclann. Eric means 
always the fine for bodily injury. Aithgin denotes compensation for 
loss of property. The honor price varies from the 21 cumal for the 
Ard-right or high king to one sed for the Fochlann poet, or lowest 
grade of the elaborate bardic system. 


35 


AL 
di- 
us 

he 
us 

ck 

re, 
he 
er 

od 
of 

k, 

id 

n, 

e 

d 
e 
is 
e : 
it 

4 


THE ARBITRATION JOURNAL 


Modern arbitration—that is the amicable settlement of a com- 
mercial dispute without recourse to law—is generally believed to have 
started with the medieval guilds. There is a quotation in Clarence 
Birdseye’s “Arbitration” that might bear repetition. It concerns the 
Worshipful Company of Grocers in 1345, and seems to be an excerpt 
from the by-laws; “And if by chance one party is unwilling to abide 
by the directors, and complain to other officers, all who shall be 
warned shall go to the wardens and oppose him”. Which meant, if 
the decision of his own trade union leaders was not satisfactory after 
arbitration, he would be subject to boycott. The ships of the Levan- 
tine Trade, and the Asiatic Caravans that crossed the rocky spine of 
the Caucasus brought business problems as well as spices of the Orient. 
At the annual Stourbridge Fair in England, merchants gathered and 
settled their differences before an arbitrator whose bench was known 
as “The Court of the Dusty Feet”. These arbitrators attempted fair 
judgment but had no code, or system of honor fines, such as guided 
the Brehon. 


American arbitration began in 1768 through the efforts of the 
Chamber of Commerce of the State of New York. It has made slow 
progress until the complexities of the law in the new century began 
to wrap justice in an endless woolen string. The prospect of going 
to court today and getting full justice is not a happy one, and the 
American Arbitration Association is already doing a valiant work for 
the cause of simple justice and equity. Since 1920 fifteen states have 
passed laws which make the judgment of an arbitrator legal, sup- 
port his decision with the heavy arm of enforcement, and offer the 
opportunity for appeal. 


Ancient and medieval Ireland was an agricultural nation with 
a highly developed system of tribal society. It is amazing that a 
people could live under a Code of laws for 11 centuries when there 
was no legislative body, no judiciary and no police power. During 
the bloody years of the Pale, when the native Irish were driven from 
the garrisoned cities and had no legal existence in the English law, 
the Brehon still functioned at the risk of his neck. Many of the Sean- 
Ghall, or the descendants of early English settlers became more Irish 
than the Irish themselves and preferred to accept the quick judg- 
ment of a humble Brehon to the tardy and tedious justice of the 
English Court. The O’Neills and O’Donnells, proud princes of the 
north, and head of the royal septs of Ulster abided by their Brehons 
and the old law. The fiery Shaun O'Neill, who slew the giant English 
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warrior Segrave in personal combat, taunted the other leaders, “Name 
your eric, and I'll pay it for the privilege of slaying you in battle”. 
That was really a poetic statement, as the Senchus Mor specifically 
exempted the eric fine for death in battle. 


The Brehon disappeared in the brutal dusk of the late 17th 
century, but his kindly spirit hovered about the pious Soggarth who 
took his place as a dispenser of justice. The parish priest assumed 
a tighter grip on the reins of the community as the clan system 
deteriorated. He was the arbiter of law and order, holding a temporal 
sceptre over his flock when there was every reason to invite anarchy 
and revenge. The temporal influence of the Soggarth has waned too, 
with the coming of a government of the people’s choice, but the 
spirit of priest and arbiter still hovers over the people of the Gaeltacht. 


Ireland is reviving its language and rebuilding its culture on the 
firm base of a tradition that is anchored in the heroic legends of 
2,000 years. It isn’t likely that she will ever go back to a tribal form 
of government, or reestablish a society such as Patrick found there 
in 431. But her legislators might profit by the wisdom of the Brehons 
in making law a comfort rather than a burden to the people. The 
lessons of the Brehon laws that are valuable in the 20th century are 
those which emphasize the integrity of the family, the honor of con- 
tracts, compensation to the injured rather than revenge, and punish- 
ment for crime in accordance with the rank of the offender and 
capacity to make amends. 


Today, altruists in the legal profession look aghast at the crowded 
court calendars and welcome the aid of the arbitrator, just as any 
altruist in medicine can overlook the patient’s fee, and welcome a 
preventative for disease. The spirit of the Brehon might invade 
modern business and help the honest business man to settle honest 
differences of opinion through the common sense application of fair 
play that is found in the Senchus Mor. Perhaps no better tribute is 
paid to the ancient Irish Law than that which was written by Sir 
John Davies (in the 16th century) who was sent by the king to 
learn why the Irish refused to accept the British law. The royal 
emissary was charged with the duty of destroying the Brehon system, 
and yet he wrote “There is no nation under the sun that doth love 
equal and indifferent justice better than the Irish, or who will rest 
satisfied with the execution thereof, although it be against themselves, 
so as they may have the protection and benefit of law, when upon 
just cause they do desire it.” 
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The manuscript books of the Senchus Mor for years lay in the 
archives of Trinity College. But with the revival of interest in the 
language during the middle of the last century, scholars learned the 
import of ancient writings. The original recommendation for publi- 
cation of the ancient texts was made by Rev. Dr. Todd and the 
Rev. Dr. Graves of Trinity in 1852. The task was assigned to the 
Royal Commission of the Irish Government, and slow task of editing 
and publishing started. The first volume, appearing in 1956 and two 
subsequent volumes dealt with Senchus Mor, and the book of Aicill 
which is credited to the Royal Sage Cormac MacArt, third Ardrigh 
or High King of Ireland. Kuno Meyer, the German Celtic scholar 
published a poetic dialog of Comac and his son Carberry, which 
reveals a judicial and a philosophic mind of high degree. Six books 
in all were published by the Royal Commission, the final one ap- 
pearing in 1901. 

Most of the Brehon judgments were based on the law and the 
evidence, but some of the decisions were as poetic as they were prag- 
matic. In the decision of one Brehon, the beekeeper was ordered to 
share his honey with a neighbor because the bees carried off the 
pollen from the neighbor’s clover. St. Columcille was the victim of 
a curious decision. He copied the Psalms of David from Finnian’s 
book, and Finnian demanded the copy. The Brehon said “The Calf 
belongs to the Cow, and the copy to the book”. Columcille objected 
to the Brehon who he said “had the wit of a cricket”. In the 
bloody battle of Cooldrevney, Columcille and his relatives (the 
O’Neills and O’Donnells from the North) regained the book, but 
worse judgment was passed on Columcille who was banished to Iona, 
where he lived in sorrow for his bad temper. 

Seumas MacManus, the Donegal seanchie, has a chapter on 
“The Brehon Laws” in his “Story of the Irish Race”, which points 
out that mercy goes along with compensation and justice. “No man 
must be oppressed when in difficulty’. When a debtor pledged his 
jewelry, gems, or rich raiment, he could obtain them for a day to 
wear them at the fairs, and bring them back to the ancient pawn- 
shop the next day. During the mourning of a ruler, a period of three 
months, all debt collection was suspended but the debts were only 
cancelled in a jubilee year. One of the worst criminal offenses, e¢s- 
pecially against a poor woman, was the theft of her needle, which 
had the value of a cow. 

A story attributed to many rulers is traced back to Ireland in 
the 16th century when two grandsons of an Englishman were fighting 
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for the family estate in Ireland. The eldest son had claimed the 
estate by right of entailment under the English. The younger son 
demanded half of the estate under the Irish law. The squabble went 
on for several decades when a friend suggested that they call in an 
Irish Brehon, and agree to abide by his decision. After a few days, 
the Brehon settled the dispute to their mutual satisfaction with his 
judgment which recognized the right of entailment and equal rights 
at the same time. The Brehon said “The younger son shall divide 
the estate in twain, if he sees fit, but the elder son shall have the 
first choice”. 

According to O’Curry, Senchus Mor had the nominal power of 
state behind it in the feudal centuries of Irish rule, but it is equally 
apparent in the history of the country that tradition, public opinion, 
and a native sense of fair play gave the Brehon his genuine source 
of strength in making his judgments acceptable. 
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INTERNATIONAL LAW FOR INDIVIDUALS 
THROUGH ARBITRATION 


by James O. Murdock 


New vistas in international law are opened by the radically 
changing world community of today. The possibilities are unlimited. 
International law must take on new stature—new vistas—to meet 
the challenge of the “gleaming wings of science.” How can we re- 
think and revitalize the law of nations to make it a decisive factor 
in the modern world community? 

One new approach will have great social significance. It will 
have a practical bearing on the work of the legal profession. It con- 
sists of changing the basic nature of international law from a limited 
type of municipal corporation law, which affects directly only the 
some seventy nations, into a law which will also apply directly to 
individuals. 

As long as international law only affects individuals indirectly 
as a part of national law, most individuals are unaware of its exist- 
ence. When individuals are made the subjects of international law 
in matters of proximate international concern, however, they will 
enjoy the benefits of international justice directly. Realizing its utility, 
they will give it the widespread support of public opinion essential 
to a living legal system. International law will thus be democratized 
and humanized. It will become a law of peoples—a modern jus gen- 
tium—as well as a law of nations. A genuine International Private 
Law will be evolved upon which to build a more substantial Inter- 
national Public Law. 

From the standpoint of its substantive content, international law, 
particularly as developed in treaties, has many provisions which pro- 
tect the rights of individuals living abroad, their private property 
and international trade. The problem is to find ways and means of 
applying substantive international law norms directly to individuals. 
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This question has been discussed for many years.* The practical prob- 
lem is how to engineer the idea down to earth. It is suggested that 
the most useful field in which experimentation can take place is in 
international commercial transactions and in the international pro- 
tection of the life and property of citizens abroad. 

Historically this field of international law has developed two 
extreme procedures, neither of which has been satisfactory. At one 
extreme, extraterritoriality has been tried in the Near and Far East. 
It failed because it was not reciprocal or impartial. The other extreme 
provides an extraordinary diplomatic remedy for the protection of 
citizens abroad. It also has failed to meet the needs of the inter- 
national community. The prerequisite of requiring the citizen abroad 
to exhaust local remedies before he is entitled to an international rem- 
edy, reveals the unfairness and futility of this alternative. Even after 
exhaustion of local remedies there is no right to diplomatic assistance. 
If ultimately given there is no assurance that it will be effective. 

Fortunately there is a middle of the road alternative for the 
citizen abroad. In the absence of a genuine system of International 
Private Law he may resort to self-help through voluntary interna- 
tional arbitration. This places the responsibility for attaining inter- 
national peace and security primarily on the individual. It encourages 
self-reliance and foresight in arranging for the settlement of disputes 
—a truly democratic way to extend the rule of law to the world 
community. 

The development of the arbitral process could thus be used as 
a foundation for the evolution of international commercial courts 
of original jurisdiction. Such courts would provide impartial justice 
in the first instance, their jurisdiction being limited to questions of 
international law and cases involving diversity of nationality. Until 
a fair international court of first instance is available to a citizen 
abroad, international justice will not be available or effective for 
most individuals engaged in international transactions. 

The problem of democratizing and humanizing international 
law is clearly one for business leaders, lawyers and statesmen of the 
free world to undertake by encouraging the development of inter- 
national commercial arbitration as a foundation for an enforceable 
system of international economic law. There are numerous ways in 


* Wright, “International Law and Commercial Relations”, 1941 Proceedings 
A.S.I.L. 30; Cowles, “The Impact of International Law on Individuals”, 
ag Seems A.S.I.L. 71; Jessup, ““A Modern Law of Nations” pp. 
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which governments can cooperate now by encouraging resort to vol- 
untary commercial arbitration by individuals and enforcing awards 
in national courts. 

Significant international arbitral opinions on questions of law 
should be adequately reported under the auspices of arbitration as- 
sociations or possibly the United Nations. Thus there will gradually 
develop a case law basis for International Private Law. This term 
is not synonomous with private international law or conflict of laws. 
If the individual is to have direct, effective remedies in international 
forums of first instance, there must be developed an International 
Private Law to complement International Public Law, which may 
then be limited to matters of genuine public concern. 

A project for the development of international law for indi- 
viduals has been the subject of consideration in seminars at The 
George Washington University Law School during the past two years. 
It is planned to have these studies continue over a number of years 
with a view to stimulating an educational program for the develop- 
ment of international commercial arbitration as the first step. 

The central idea is to endeavor to develop international law so 
that it will apply directly to individuals in impartial, accessible inter- 
national courts of first instance. International commercial arbitration 
opens the way to a readily available practical remedy. The individual 
must emerge as the primary end and purpose of the new interna- 
tional law, notwithstanding the fact that historically international 
law was conceived largely to protect the sovereign prince and his 
cousin, the diplomat. By making international law apply directly to 
individuals in matters of proximate international concern, it will then 
protect the real sovereign—the citizen—as well as his national agents, 
who act for the people in a democracy. 
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READINGS IN ARBITRATION 


Recent Books and Pamphlets 


Bibliography of Dispute Settlement by Third Parties. By Vernon H. 
Jensen and Harold G. Ross. New York State School of Industrial 
and Labor Relations, Cornell University, Ithaca, New York, 
1955. 253 p. 


This valuable bibliography on dispute settlement by mediation, 
voluntary arbitration, fact-finding and compulsory arbitration 
discusses experiences in this country during the two world wars 
and the Korean war. An extensive index of 25 pages facilitates 
the finding of references to such matters as arbitrability, tri- 
partite procedures, emergency disputes, with breakdown by in- 
dustry and by political divisions (country and state). Source ma- 
terial as to reference guides and bibliographies (p. XVIII-XX) is 
a helpful addition to a work which will prove indispensable to any 
research to be done on the many aspects of labor-management 
relations. 


New York Practice. By Louis Prashker. Third Edition, Brooklyn, New 
York, 1954. 954 p. 


This summary and critical analysis of the law of practice and 
procedure, now in its third edition, embodies among “Special 
Proceedings” comments on art. 84 of the Civil Practice Act, the 
New York Arbitration Statute. This survey, which also includes 
forms used in arbitration, provides in its 20 pages most helpful 
references and suggestions for a practical approach to many 
problems of arbitration. 
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General Principles of the Law of International Process. By Angelo 
Piero Sereni. This booklet in the Italian language inaugurates 
a series of special publications of the Italian Journal of Inter- 
national Law. It develops the general principles of procedure 
and evidence in civil and common law systems, with respect to 
international arbitration, and shows, on the basis of available 
court decisions, that international law has its own principles of 
procedure and evidence. Milano, Giuffre, 1955, 98 p. ($1). 


Essays on the Conflict of Laws. By John Delatre Falconbridge. Sec- 


ond Edition. The revision of various articles and comments by 

the former Dean of Osgoode Hall Law School, dealing with 
4 aspects of conflict of laws and American court decisions, dis- 
4 cusses the vexing questions of whether arbitration law is of a 
3 “substantive” or “procedural” character. Toronto, Ontario: 
B: Canada Law Book Company, 1954, 862 p. 
3 Commentary on the Draft Convention of Arbitral Procedure. 


(Adopted by the International Law Commission at its Fifth 
Session.) Prepared by the Secretariat of the United Nations, 
1955, 260 p. The publication does not confine itself to a well- 
documented annotation of the 32 articles of the Draft Conven- 
tion but carries in an appendix of not less than 240 pages a 
collection of detailed rules of arbitral procedure. 


Yearbook 1954-1955, International Court of Justice. The Yearbook, 
the ninth of the series, provides general information on the ac- 
tivities of the court and lists a number of instances dealing with 

arbitration. 


Bibliography on Foreign and Comparative Law. Books and Articles 
in English. By Charles Sziadits. New York, Oceana Publications, 
1955. 508 p. $15. 

This publication of the Parker School of Foreign and Compara- 
tive Law, Columbia University, is a most valuable compilation 
and annotation of comparative material. Arbitration is dealt 
with in Part Six; Law of Procedure, pages 319-323, numbers 
9974-10121; listed are 247 numbers dealing with the various 
aspects of arbitration law and practice, especially the enforce- 
ment of awards. The bibliography is an indispensable tool for 
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anyone concerned with problems for which comparative law re- 
search will facilitate a solution. 


Essentials of Labor Arbitration. By Harold S. Roberts. University of 
Hawaii, Honolulu, 1955, 39 p. 
This study dealing with the background, procedure and sub- 
stance of arbitration, presents in brief chapters well-annotated 
issues of current interest to which a useful selected bibliography 
(of 13 pages) has been added. 


Law Dictionary. By Max Radin. New York: Oceana Publications, 
1955, 408 p. $8.00. 
This Law Dictionary by the late Professor of Law at the Uni- 
versity of California, at Berkeley, is a much-needed work which 
goes beyond the mere giving of definitions and explanation of 
phrases in legal usage. It also facilitates the understanding of 
many legal institutions. Written in a most readable style, it con- 
tains an appendix of selected legal maxims and other supple- 
mentary material. 


The Political Economy of American Foreign Policy. Its Concepts, 
Strategy, and Limits. New York, Henry Holt and Company, 
1955, 414 p. $6.00. The Report of a Study Group sponsored 
by the Woodrow Wilson Foundation and the National Planning 
Association, in its re-evaluation of basic measures of foreign 
economic policy, deals with the many aspects of international 
trade and the sources of controversies which require adjustment 
and settlement, especially in view of the problems raised by the 
economic growth of under-developed countries and the need 
for a sound policy of private capital investment. 


A Statement of the Laws of Haiti in Matters Affecting Business. By 
Charles Fernard Pressoir, Georges Baussan Fils and Pierre Chau- 
vet. This volume, in its second edition, presents information on 
a variety of legal and administrative provisions relating to busi- 
ness activities. There are treated here questions of commercial 
companies, rights and duties of foreigners, taxation, labor legis- 
lation, custom and foreign exchange control. Pan American 


Union, Washington, D. C., 1955, $5. 
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Foreign Trade Institute. Courses on International Trade. The pro- 
ceedings of a Conference held by the University of Houston, 
College of Business Administration, in cooperation with the 
World Trade Committee of the Houston Chamber of Commerce, 

includes, among the topics, restrictions in foreign trade, exchange 

controls, custom procedures, handling of export orders and In- 
ternational Trade Arbitration—a Tour of Good Will. Houston, 

Texas; 148 pp., 1955. 


Proceedings of New York Univesrity Eighth Annual Conference of 
Labor. The proceedings edited by Emanuel Stein, are an ex- 
pansion of lectures delivered at the Conference. Among the 
articles dealing with arbitration are: The New York Arbitration 
Law, by Zevie B. Schizer and Lippman Bodoff; Arbitration and 
the Courts, by Martin I. Rose; Management Rights and the 
Arbitration Process by Lois MacDonald, Bruno Stein, and 
Richard Taplitz; and Judicial Rights in Labor Arbitration, by 
Victor Feingold. New York: Matthew Bender & Co., 1955., 499 

p., $11.50. 


Strategy and Tactics in Labor Negotiations. By Edward Peters. This 
book by a conciliator of the California Conciliation Service deals 
with the characteristics and practices of collective bargaining, 
the essential nature and purpose of negotiations and the criteria 
to be applied in reaching realistic goals. Many case histories 
are included in the very readable text. New London, Conn., 
National Foremen’s Institute, 223 p. 1955. 


Labor-Management Arbitration Manual. By Marion Beatty. This 
manual reviews customary procedures arising in grievances and 
in ensuing arbitration proceedings, and reprints some forms 
which proved useful in the practice of industrial arbitration. New 

York: Eppler & Son, 167 p., $5. 


Industrial Conflict. Edited by Arthur Kornhauser, Robert Dubin, 
and Arthur M. Ross. The compilation of more than forty articles 
on the various aspects of management-labor relations includes 
also comparative surveys of industrial conflict in other societies 

(England, Nationalist Germany, Soviet Russia and Sweden). 

New York: McGraw-Hill Book Co., 551 p., 1954, $5. 
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Readings on Labor Law. This valuable compiliation by a group of 
teachers and practitioners of labor law under the Chairmanship 
of Robert E. Matthews, deals with many aspects of labor-man- 
agement relations, the process of collective bargaining and its 
trends, with the legal limitations under economic pressure (the 
issue of state court injunctions) and also with the settlement 
of work jurisdictional disputes by government agencies. Boston: 

Little Brown & Co., 1955, 496 p., $6. 


Proceedings of the Conference on Constructive Industrial Relations. 
One of the series of conferences, co-sponsored by the American 
Arbitration Association and leading universities throughout the 

country, dealt in panel discussions with “What’s Ahead in Col- 

lective Bargaining”, and with “Arbitration of Discharge of Dis- 
ciplinary Cases.” Notre Dame, Indiana; University of Notre 

Dame, 1955. 88 p. 


Britain Views Our Industrial Relations. By Mark J. Fitzgerald. The 
findings of this study are based on reports of British union- 
management teams which visited in the United States between 

1948 and 1953 and also on personal discussions of the author, 

an associate professor of economics at the University of Notre 

Dame, Indiana; University of Notre Dame Press. 1955. 221 p. 


ig, 
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™ Successful Handling of Labor Grievances. By Bertram R. Crane and 
n., Roger M. Hoffman. The place of the grievance machinery in 


collective bargaining agreements and the achievement of griev- 
ance control and proper grievance handling form the major part 
of this well documented book. Typical examples of worker 


. grievances and many forms add to the value of this practical 
7 treatment of todays important problem in labor management 
“ relations. New York; Central Book Co., 1955, 307 p. 

1 Articles and Notes in Legal Periodicals 

les Acquisition of Jurisdiction over Foreign Executors and Administra- 
des tors in Arbitration Proceedings (Matter of Gantt, 286 App. Div. 


212) 30 St. John’s L. Rev. 57 (1955). 
Arbitration (in: 1955 Annual Survey of American Law). By Martin 
Domke, 31 N. Y. U. L. Rev. 577 (1956). 
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Claims for Severance Pay Not Arbitrable Where Dismissal Occurred 
After Termination of Collective Bargaining Agreement (Matter 
of Potoker, 141 N.Y.S. 2d 719) 55 Columbia L. Rev. 1236 
(1955). 


Incorporation of Arbitration Clause by General Reference in Con- 
_ tract to Trade Association Rules. 1 N.Y. Law Forum 478 (1955). 


Jurisdiction of Arbitrators and State Courts over Conduct Constitut- 
ing Both a Contract Violation and an Unfair Labor Practice. 
69 Harvard L. Rev. 725 (1956). 


Judicial Review of Arbitration Proceedings—A Present Need. By 
Fred Herzog, 5 De Paul L. Rev. 14 (1955). 


Labor Arbitration: A Current Appraisal—‘There Ought to be a 
Law”—“Or Ought there?” By Robert L. Howard. 2 Missouri 
L. Rev. 1 (1956). 


Nationwide Inter-Company Arbitration Agreement. By N. Morgan 
Woods. Insurance Journal No. 396, Jan. 1956, p. 47. 


Railway Labor Act: The Union Shop and Impartial Tribunals. By 
G. Rose. 42 American Bar Assn. J. 35 (1956). 


Some Lawyers’ Problems in Grievance Arbitration. By Archibald 
Cox. 40 Minnesota L. Rev. 41 (1955). 


State Arbitration in the U.S.S.R. (“Gosarbitrage”). By Dudley Col- 
lard. 18 Modern Law Rev. (London) 474 (1955). 


Standard Appraisal Clause in Fire Insurance Policy Held Unen- 
forceable Under Amended New York Arbitration Statute. By 
N. Barry Ross. 7 Syracuse L. Rev. 180 (1955). 


Rights under a Labor Agreement. By Archibald Cox, 69 Harvard 
Law Rev. 601. 


The Use of Arbitration in Settling Insurance Claims. By J. Noble 
Braden. Insurance Journal No. 396, Jan. 1956, p. 15. 


Voluntary Labor Arbitration is Threatened! By M. Herbert Syme. 
7 Labor Law Journal 142 (1956). 
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READINGS IN ARBITRATION 


Arbitration in Foreign Publications 
(Titles translated for convenience of reader) 


Acts of the International Conference for the Reform of Arbitration 
(under Patronage of the Italian Ministry of Foreign Affairs). 
Milan, Italy, 1955, 492 p. 


Application of Law or Equity Determination by the Arbitrator in 
Private International Commercial Arbitration. A Contribution 
to the Problem of Unification of Arbitration Law. By Hansjorg 
Landolt. Berne, Switzerland, 1955, 145 p. 


Arbitration Review (Revue de |]’Arbitrage), the new French publi- 
cation noted in Arb. J. 1955, p. 49, completes its first year with 
a number of interesting articles dealing with commercial arbi- 
tration in France, Sweden, Germany, Italy, Argentine and 
U.S.A., and with an annotated survey of court decisions of 
various countries. 


Arbitration Awards in Hawaii 1944-1952. By Dr. Edwin C. Pendle- 
ton and Andrew Gerakas, Industrial Relations Center, Univer- 
sity of Hawaii, Honolulu, 1955, Il p. 


The Basle (Switzerland) Collective Bargaining Agreements before 
the Federal Tribunal. (Voluntary Arbitration of the Lumber, 
Wood & Metal Trade.) By Lukas Burckhardt. Basle, Switzerland, 
1955, 38 p. 


Commercial Arbitration in the United States of America. By Fran- 
coise Mauger. Thesis. Faculty of Law, University of Paris, 1955, 
202 p. 


Common Principles of Arbitration in Continental Europe. By Karl 
Siegert. Konkurs-,Treuhand- und Schiedsgerichtswesen, Vol. 16, 
p. 161 (1955). 


Considerations on Arbitration in Private International Law, Pre- 
ceded by a Comparative Study of Legislation, Doctrine and 
Jurisprudence. By Frederic-Edouard Klein. Basle, Switzerland, 
1955, 320 p. 
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The Development of Arbitral Procedure. By Charles Carabiber. La 
Vie Judiciaire (Paris, France) No. 518 (March 1956) p. 1. 


Doctrines of Procedure and Arbitration. By Jun-ichi Nakata. Essay 9: 
Approval and Execution of Foreign Awards. Tokyo 1953. 


Draft of a Uniform Law on Arbitration in Respect of International 

Relations of Private Law and Explanatory Report. International 
Institute for the Unification of Private Law—Draft III. Rome, 
Italy, 1954, 68 p. 


Effects of Foreign Arbitral Awards. By Taro Kawakakami. Kobe 
Hokaku (Kobe Law Journal, Japan). Vol. 2, No. 2. 1953. 


Essentials of Labor Arbitration. (Revised 1955). By Harold S. Roberts. 
Industrial Relations Center, University of Hawaii, Honolulu. 
39. p. 


The (Indian) Arbitration Act (Act X of 1940). By K. Venkoba Rao. 
Delhi, India, 1955, 23 p. 


The Judgment of Amparo and the Arbitral Award. By Francisco Li- 
ceaga y Aguilar. El Foro (publication of the Mexican Bar As- 
sociation) Vol. 4, No. 7. (1955) p. 145. 


The Limits of Autonomy of Parties in International Private Law 
Arbitration, with Special Consideration of the Geneva Protocol 
1923. By Dr. Peter Renggli. Berne, Switzerland, 1955, 75 p. 


On the Reform of Commercial Arbitration. By Karl Siegert. Kon- 
kurs-, Treuhand-und Schiedsgerichtswesen, Vol. 16, p. 161 (1955). 
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REVIEW OF COURT DECISIONS 


IS review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under six headings: I. The Arbitration 
Clause, II. The Arbitrable Issue, III. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, VI, The 
Award. 


|. THE ARBITRATION CLAUSE 


ARBITRATION CLAUSE COVERING DISPUTE OVER “FAIR VALUE” 
OF INTEREST IN PARTNERSHIP WHICH SURVIVING PARTNER 
HAS OPTION TO BUY DOES NOT BAR COURT ACTION BASED 
UPON MISREPRESENTATION when such action is instituted following 
an earlier agreement upon valuation and payment of purchase price. Said 
the court: “The instant dispute does not concern such difference of value 
but rather the inducement made by petitioner to respondent to contract 
upon a value by reason of the misrepresentation made by petitioner. This 
dispute can not be considered to be embraced within the arbitration pro- 
| visions of the partnership agreement. The parties having agreed according 
to its terms, the later discovery of alleged fraud, does not give renewed 
efficacy to the arbitration agreement.” Pletcher Pollack, N.Y.L.J. Feb. 21, 
1956, p. 8, Greenberg, J. 


AGREEMENT TO SETTLE COMMISSION DISPUTES BY HEAD OF 
SALES DEPARTMENT CANNOT BE ENFORCED AS AN ARBITRATION 
CLAUSE SINCE IT LACKS “MUTUALITY.” An agreement “to permit 
the head of our sales department or the person designated by him to arbi- 
trate any controversy between you and any other salesman, or between you 
and your branch manager” was not considered an arbitration clause within 
the meaning of Sec. 1449 C.P.A. Said the Court: “The provision relied on 
8 a unilateral non-mutual covenant on the part of the plaintiff to arbitrate. 
| The defendant has assumed no obligation in respect of arbitration. It is 
| therefore no contract to arbitrate for lack of mutuality (In re Silers, 14 
N.Y.S. 2d 820; Dwyer v. Biddle, 274 App. Div., 903, 83 N.Y.S. 2d 138)” 
| Bell v. Nat. Cash. Register Co., N.Y.L.J. March 9, 1956, p. 6, McNally, J. 
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COURT ACTION ON LOAN AGREEMENT WHICH DID NOT ly. 
CLUDE ARBITRATION CLAUSE WILL NOT BE STAYED DESPITE 
FACT THAT IT WAS EXECUTED CONCURRENTLY WITH A LEASE 
AGREEMENT WHICH DID CONTAIN ARBITRATION CLAUSE. Said 
the court: “It was a deliberately distinct transaction and purposely not 
made part of the lease and thus arbitrable. The agreement to arbitrate per. 
tained solely to the lease and must be confined to the lease.” Mrs. Kornberg’; 


Food Products Corp. v. Monarch-Brady Corp., N.Y.L.J. Jan. 12, 1956, p. 7, 
McGivern, J. 


ARBITRATION CLAUSE IN WRITTEN AGREEMENT IS VALID 
WITHOUT SIGNATURE UNDER NEW YORK STATUTE. This was the 
holding of courts in several decisions, following Helen Whiting, Inc. v. Trojan 
Textile Corp., 307 N.Y. 360). Muray Textile Co. v. St. George Textile Corp, 
Champlain Spinners v. Carthage Knitwear Corp., N.Y.L.J. March 8, 1956, 
p. 7, Greenberg, J.; Jerome F. Gould Corp. v. Industrial Drug Supplies, 
N.Y.L.J. February 15, 1956, p. 7, McNally, J. 


ll. THE ARBITRABLE ISSUE 
ARBITRATION CLAUSE IN CLOSE CORPORATION STOCKHOLDER 
AGREEMENT MAY BE INVOKED TO DETERMINE CHARGE OF 
MISCONDUCT OF OFFICERS AND DIRECTORS DESPITE PROVISION 
REQUIRING UNANIMITY OF ACTION. Said the court: “. . . it is per 
fectly clear that a faithless officer-director-stockholder is removable from 
office despite any agreements. The only question is how this is to be ac- 
complished. But again, in this case, the parties have chosen arbitration as 
the forum with respect to a justiciable issue; and it is neither wise nor just 
to preclude them from their own choice of forum selected before the oc- 
casion for litigation arose. . . . Businessmen and their lawyers are entitled 
to resort to arbitration as a mode of relief, the issues being justiciable, and, 
therefore, arbitrable.” Burkin v. Katz, 286 App. Div. 740, 147 N.Y.S. 2d 2 
(1st Dept. Dec. 13, 1955, Breitel, J.; Peck, and Bastow, J. dissenting). 


REQUEST FOR “DETERMINATION AND ADJUDICATION” THAT 
PARTY HAD BREACHED CONTRACT IS PROPER SUBJECT OF AR- 
BITRATION. Court denied a request for stay based upon insufficiency of 
the demand for arbitration, saying: ‘Determination of the claimed breach 
of a written contract is the usual and simple subject of an arbitration, and 
the relief requested is a declaration of rights such as would be obtainable 
in an action for a declaratory judgment. Petitioner is not required as re- 
spondent suggests, to exercise its right of termination and later defend the 
position when respondent institutes arbitration on his claim that it had no 
such right. It may take the precaution of obtaining an adjudication that it 
has a right to terminate Gelles contract before making other commitments 
or granting an exclusive license to others. This is a proper subject for declara- 


tory relief and thus for arbitration. Botany Brands v. Gelles, N.Y.L.J. March 
26, 1956, p. 6, Eder, J. 
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REVIEW OF COURT DECISIONS 


CONTROVERSY OVER RIGHT OF EMPLOYER TO INSTITUTE 
NIGHT SHIFT IS ARBITRABLE DESPITE ALLEGATION that this right 
existed at time of signing of the agreement and that, by custom in the 
printing industry, is excluded from arbitration. The court held that this 
question is for the arbitrators to determine and granted a motion to direct 
arbitration. Publishers’ Ass’n. of N.Y. City v. N.Y. Stereotypers’ Union No. 
12, N.Y.L.J. Feb. 20, 1956, p. 6, McNally, J. 


QUESTION OF ARBITRABILITY OF DISCHARGE IS FOR THE AR- 
BITRATOR TO DETERMINE. Said the Court: “Neither the contract nor 
the agreement to arbitrate being in issue, the courts recognize the authority 
of the arbitrator to determine the matters in dispute. Whether or not a 
dispute is within the ambit of an arbitration agreement is for the arbitrators 
to decide, unless only one conclusion is deductible, that is, that it is outside 
its scope. That conclusion is not indicated in the instant case.” Motion for 
a stay of arbitration was denied (see Matter of Spectrum Fabrics Corp. 285 
App. Div. 710, aff'd 309 N.Y. 709). C. H. Sprague @& Son Co., Inc. v. 
Licensed Weighers, Dispatchers, Shippers and Outside Men’s Union, Local 
No. 20571), N.Y.L.J. Feb. 20, 1956, p. 6, McNally, J. 


DISPUTE OVER ASSIGNMENT OF EMPLOYEES TO WORK ON TYPE- 
WRITER ATTACHMENTS IS NOT ARBITRABLE WHERE CONTRACT 
BARS “MANAGEMENT FUNCTIONS,” INCLUDING ASSIGNMENT OF 
| EMPLOYEES TO WORK ON TYPEWRITERS, FROM ARBITRATION. 
The court held that if work on attachments required such advanced skills 
as to be outside the scope of the contract the dispute could be held arbi- 
trable. “It follows that the dispute sought to be arbitrated is a management 
function and as such barred by the contract,” concluded the court. Royal 
McBee Corp. v. Gough, N.Y.L.J. Jan. 19, 1956, p. 6, Steuer, J. 


DISPUTE OVER WHETHER COMPANY MUST CONSIDER MERITS 
OF CANDIDATES FOR PROMOTION IN ORDER OF THEIR SEN- 
IORITY IS ARBITRABLE even where company agrees that it is bound to 
do so “as an abstract proposition” and where failure to do so in a particular 
instance did not prejudice or harm employees. The court held that “arbitra- 
tion in such a situation where interpretation of the agreement is involved, 
not only resolves the particular controversy but establishes the meaning of 
the language which will govern the subject in future dealings between the 
parties.” The decision added, however, that inasmuch as “no useful purpose 
would be served by arbitrating an issue which is not in dispute” the action 
to compel arbitration will be “treated as having become moot” upon pre- 
sentation by the company of a stipulation declaring its intention of con- 
sidering merit of applicants in the order of their seniority in the future. The 
dispute arose when the company found none of the applicants for upgrading 
eligible, although they were not considered in the order of their seniority. 
Standard Oil Development Co. Employees Union v. Esso Research &@ En- 
gineering Co., 38 N.J. Super. 293, 118 A. 2d 712 (Super. Ct. N.J., App. 
Div., Dec. 7, 1955, Francis, J. A. D.). 
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THE ARBITRATION JOURNAL 


CONTROVERSY OVER WHETHER EMPLOYER’S DISSOLUTION oF 
BUSINESS WAS BONA FIDE IS ARBITRABLE. The Court of Appeal 
affirmed the decision of the App. Div., digested in Arb. J. 1955, p. 103, 
Teschner v. Livingston, 309 N.Y. 972 (Jan. 13, 1956). 


QUESTION OF PROMOTION NOT ARBITRABLE WHERE CON. 
TRACT PROVIDES ONLY FOR “CONSULTATION” BETWEEN EM. 
PLOYER AND SHOP STEWARDS PRIOR TO PROMOTION, the cour 
holding the claim that union president was not consulted does not “estab- 
lish prima facie the existence of a bona fide controversy.” Motion for stay of 
arbitration was granted. Boorum & Pease Co. v. United Paperworkers of 
America, CIO, 149 N.Y.S. 2d 198 (Jan. 30, 1956, McGivern, J.). 


lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


PARTY WAIVED RIGHT TO OBJECT TO ARBITRATION WHEN, IN 
OPPOSING AN APPLICATION FOR DISSOLUTION OF CORPORA. 
TION, SHE EXPRESSED WILLINGNESS TO ARBITRATE. The court 
described the history of the case as follows: “It is quite evident that re 
spondent has taken inconsistent positions, and has acted in entire bad faith. 
She opposed the application to dissolve the corporation, declaring that she 
was ‘perfectly willing’ to arbitrate the dispute. Then, upon service of 2 
demand for arbitration, she opposed arbitration on the ground that the pe 
titioner had waived his right to arbitration. And now she takes the position 
that the matter in dispute is not arbitrable. I believe that, by her conduct 
throughout, respondent is estopped from raising the question of whether the 
dispute is arbitrable.” Arbitration was directed without prejudice to a rt 
newal of the proceeding to dissolve the corporation if the petitioner % 
elects. Walsky v. Duchovny, N.Y.L.J. Dec. 6, 1955, p. 6, Benvenga, J. 


COURT ACTION OF SUBCONTRACTOR AGAINST CONTRACTOR 
WILL NOT BE STAYED IN VIEW OF ARBITRATION CLAUSE OF 
CONTRACT when defending party, during oral argument in court, ex 
presses no desire to arbitrate. John Post Const. Corp. v. Republic Heating & 
Supply Co., N.Y.L.J. Dec. 21, 1955, p. 5, Frank, J. 


ARBITRATION DIRECTED WHEN DEMANDED BY ONE OF TWO 
PARTNERS DESPITE ABSENCE OF CONSENT BY THE OTHER. When 
a contract of a Board of Education with two architectural firms for the cor 
struction of school buildings provided for arbitration of all questions in dit 
pute “at the choice of either party,” the arbitration may be compelled when 
the arbitration clause has been signed by all the partners even if only ont 
of the two members of the partnership demands arbitration without tht 
consent of the other partner, as an agent of the partnership. Baker v. Board 
of Education, 309 N.Y. 551 (Feb. 16, 1956, Burke, J.). 
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REVIEW OF COURT DECISIONS 


COMMENCEMENT OF A SUIT IN SURROGATE’S COURT DOES NOT 
CONSTITUTE WAIVER OF RIGHT TO ARBITRATE inasmuch as art. 
107 Surrogate’s Court Act (requiring new bond or sureties) is not com- 
mencement of suit but merely a necessary step to put an estate on notice 
to retain a sum sufficient to satisfy expected liabilities. Stanley v. Wellisz, 
N.Y.L.J. Feb. 21, 1956, p. 8, Greenberg, J. 


COURT ACTION BARRED ON MATTERS INCLUDED IN AGREE- 
MENT PROVIDING FOR ARBITRATION AS THE EXCLUSIVE REM- 
EDY EVEN THOUGH THE TIME LIMIT FIXED IN CONTRACT FOR 
INITIATING ARBITRATION HAS EXPIRED. In re Emvee Associates, 
Inc., N.Y.L.J. Jan. 16, 1956, p. 8, Benvenga, J. 


COURT WILL NOT DIRECT ARBITRATION AFTER EXPIRATION 
OF TIME LIMITS SET IN AGREEMENT. Under a sales contract which 
provided for making of claims within 10 days of receipt of goods (or 90 days 
in case of latent defects) arbitration was stayed when demanded eight months 
after receipt of merchandise. In holding the dispute not arbitrable, the court 
said: “These tradesmen of experience with expert knowledge of the com- 
modity involved must be held bound by their voluntary commitments.” Novelty 
Fabrics Corp. v. Lawrence J. Fink, Inc., N.Y.L.J. Feb. 1, 1956, p. 7, 
McGivern, J. 


COURT WILL NOT DIRECT ARBITRATION AT REQUEST OF PAR- 
TY WHO FIRST INSTITUTED COURT ACTION OVER DISPUTE, the 
court stating that this action constituted laches and a waiver of arbitration. 
Furthermore, the court held that the arbitration clause, referring to differ- 
ences as to “elucidation or interpretation” of the contract did not cover the 
dispute, which was between a Turkish railway agency and an American 
manufacturer over alleged delays in delivery, manufacturing defects and re- 
placement of parts. The foreign government had first resorted to litigation 
but later requested a stay pending arbitration. Turkish State Railways Ad- 
ministration v. Vulcan Iron Works, 136 F. Supp. 262 (M.D. Pa., June 8, 
1955, Murphy, C. J.). 


FEDERAL ARBITRATION ACT DOES NOT APPLY TO PLANT SU- 
PERINTENDENT WITH MANAGERIAL DUTIES inasmuch as personal 
employment contracts are exempted from coverage. In a court action of the 
employee in the federal court of Vermont which the company tried to stay 
in view of the arbitral clause of the contract, the conflict of laws rules of 
Vermont will determine whether an arbitration clause expressly referring to 
New York law is also to be enforced in Vermont, though the law of that 
state does not provide an enforcement of future arbitration clauses. In re- 
versing the decision of the Second Circuit, 218 F 2d 918 (digested in Arbi- 
tration Journal 1955, p. 10-56) the U. S. Supreme Court remanded the 
case to the District Court. Bernhardt v. Polygraphic Company of America, 
350 U.S. 198 (Jan. 16, 1956, Douglas, J.). 
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THE ARBITRATION JOURNAL 


COURT ACTION STAYED PENDING ARBITRATION DESPITE CON. 
CELLATION OF ONE CLAUSE OF CONTRACT WHERE LETTER 
CANCELLING THAT CLAUSE CLEARLY REAFFIRMED OTHER PRO. 
VISIONS OF AGREEMENT, INCLUDING ARBITRATION. Gro-Up 
Frocks v. H. M. Kolbe Co., N.Y.L.J. March 8, 1956, McNally, J. 


ACTION TO RECOVER DAMAGES UNDER SECTION 301 TAFT. 
HARTLEY ACT WILL NOT BE STAYED UNDER SECTION 3 FED. 
ERAL ARBITRATION ACT WHERE UNION SEEKING STAY PEND. 
ING ARBITRATION FAILED TO REFER MATTER TO N. Y. MEDIA- 
TION BOARD IN ACCORDANCE WITH ARBITRATION CLAUSE. 
Signal-Stat Corp. v. Local 475, United Electrical, Radio @ Machine Workers 
of America, 26 Labor Arbitration 56 (E. D. N.Y., Jan. 26, 1956, Aboruzzo, 
D. J.). 


LABOR-MANAGEMENT ARBITRATION WILL NOT BE DIRECTED 
UNDER FEDERAL ARBITRATION ACT INASMUCH AS COLLEC. 
TIVE BARGAINING AGREEMENTS ARE “CONTRACTS OF EMPLOY- 
MENT” WITHIN THE MEANING OF THE FEDERAL STATUTE. The 
court also refused to direct arbitration under Sec. 301, Taft-Hartley Act, in 
a majority decision which reversed a lower court (lower court decision di- 
gested in Arb. J. 1955 p. 162). A dissenting opinion by Circuit Judge Brown 
is reprinted alsewhere in this issue of Arb. J. Lincoln Mills of Alabama v. 
Textile Workers Union of America, CIO, 230 F. 2d 81 (5th Circuit Court 
of Appeals, Jan. 31, 1956, Jones, C.). 


DECLARATORY JUDGMENT ON EXISTENCE OF CONTRACT PRO. 
VIDING FOR ARBITRATION WILL NOT BE ISSUED UNDER SEC. 
301 TAFT-HARTLEY ACT inasmuch as Federal Arbitration Act does not 
confer independent federal jurisdiction, the court holding that the Declaratory 
Judgment Act is an enabling act which confers discretion in the court rather 
than an absolute right upon the litigant. A union’s request for a declaratory 
judgment as to meaning of vacation provision of a contract was therefore 
denied for lack of jurisdiction. Textile Workers Union of America, CIO ». 
Williamsport Textile Corp., 136 F. Supp. 407 (M.D. Pa., Nov. 30, 1955, 
Murphy, C. J.). 


COURT WILL NOT DIRECT ARBITRATION WHERE PURPOSE IS 
MERE FINDING OF FACT WITHOUT A REMEDY. The owner of a 
minority interest in a partnership demanded arbitration for the purpose of 
determining whether he was being wrongfully excluded from conduct in 
business affairs. The court refused to direct arbitration on this basis, saying 
that “it is clear that the items submitted by respondents for arbitration do 
not in themselves spell out a controversy that could be the subject of an 
action. They are merely requests for findings of fact, unconnected with any 
request for any type of relief.” Inasmuch as no judgment could be entered 
on an award which granted no relief, the court stayed arbitration without 
prejudice to the right of the petitioner to proceed upon a proper submission 
of matters to be determined by an arbitrator. Friedland v. Friedland, 1A.D. 
2d 129, 148 N.Y.S. 2d 328 (1st Dept., Jan. 31, 1956, Botein, J.). 
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REVIEW OF COURT DECISIONS 


COURT ACTION BY FORMER EMPLOYEES FOR RECOVERY OF 
WAGES LOST DUE TO ALLEGED VIOLATION BY UNION OFFI- 
CERS AND EMPLOYEES OF SENIORITY RIGHTS STAYED PENDING 
ARBITRATION, the court referring to Johnson v. Kings County Co., 141 
N.Y.S. 2d 411, in which it was held: “Since plaintiff is relying upon the 
terms of the contract for the relief he seeks in this action, he may not invoke 
part of the contract and disregard its other provisions requiring arbitration.” 
The court therefore stayed proceedings at the application of union officers 
who had set forth the grievance procedure of the contract. In staying action, 
the court said that “such course of action, if stamped with approval, would 
frustrate the fundamental objectives of collective bargaining and representa- 
tion, and would do violence to accepted labor-management philosophy, rooted 
as it is in the principle that the acts of authorized union representatives are 
binding upon the members, save for the right of review or veto within the 
framework of the union constitution or the particular union contract.” Di 
Rienzo v, Farrand Optical Co. 148 N.Y.S. 2d 587 (Mun. Ct. Bronx, N.Y., 
Jan. 13, 1956, Schwartz, J.). 


ARBITRATION WILL NOT BE DIRECTED WHERE DISPUTE AROSE 
AFTER TERMINATION OF AGREEMENT. A collective bargaining agree- 
ment was considered terminated by employer when negotiations for a new 
contract ended without success after seven months. Motion for stay of arbi- 
tration was granted. A Berlin & Sons, Inc. v. Amalgamated Clothing Workers 
of America, N.Y.L.J. Feb. 24, 1956, p. 7, Greenberg, J. 


IV. THE ARBITRATOR 


ARBITRATORS ARE IMMUNE FROM DAMAGE SUIT BASED UPON 
ALLEGED MISCONDUCT IN ARRIVING AT AWARDS. A suit for dam- 
ages against an arbitrator and two union officials brought by an employer 
claiming misconduct and collusion on the part of the arbitrator was dismissed, 
the court saying, “Arbitrators exercise judicial functions and while not eo 
nomine judges they are judicial officers and bound by the same rules as 
govern those officers (Matter of Friedman, 215 App. Div. 130, 213 N.Y.S. 
369; Matter of American Eagle Fire Ins. Co. v. New Jersey Ins. Co. 240 
N.Y.: 398). Consideration of public policy are the reasons for the rule and 
like other judicial officers, arbitrators must be free from the fear of reprisals 
by an unsuccessful litigant. They must of necessity be uninfluenced by any 
fear of consequences for their acts.” The award of the arbitrator had been 
previously confirmed by the Supreme Court and the decision affirmed by the 
Appellate Division. The company had contested the award on the same 
grounds upon which it based its suit for damages. The court in the damage 
suit held that the contentions of the employer had been disposed of in the 
Previous proceedings and were res judicata. Babylon Milk & Cream Co, v. 
Horvitz, N.Y.L.J. March 6, 1956, p. 17, Ritchie, J. 
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AWARD VACATED BECAUSE OF PRIVATE CONSULTATION BE. 
TWEEN CONSULTATION BETWEEN PARTY-APPOINTED ARBITRA. 
TOR AND ATTORNEY REPRESENTING PARTY without their knowledge 
and without giving other party opportunity to controvert matters under dis- 
cussion. In holding such action “misconduct” on the part of the arbitrator, 
the court said: “While the court is satisfied that the particular Arbitrator 
was inspired by a well-intentioned desire to adjust the controversy without 
unnecessary delay and inconvenience for all concerned, an atmosphere fraught 
with suspicion of favor and partiality to the Contractor was created. Regard- 
less of the Arbitrator’s actual motives, the independent inquiry made by him 
while the matter was sub judice was nonetheless misbehavior prejudicing the 
rights of the Owner within the meaning of the statute. Sec. 1462, subd. 3, 
Civil Practice Act; Stefano Berrizzi Co., Inc., v. Krausz, 239 N.Y. 315, 146 
N.E, 436; 290 Park Avenue, Inc., v. Fergus Motors, Inc., 275 App. Div. 565, 
90 N.Y.S. 2d 613; E. Millius & Co., Inc., v. Regal Shirt Corp., Sup., 113 
N.Y.S. 2d 385.” Spitzer Electric Co. v. Fred Girardi Const. Corp., 147 N.Y. 
2d 40 (Nov. 8, 1955, Supple, J.). 


ARBITRATION DIRECTED AND COURT ACTION STAYED UNDER 
CLAUSE REFERRING DISPUTES OVER QUESTIONS OF FACTS TO 
“CONTRACTING OFFICER” DESPITE FACT THAT SUCH OFFICER 
MAY NOT BE QUALIFIED TO ACT AS ARBITRATOR. Said the court: 
“Any objection on that score is at this time premature. It may be that it 
was the intention of the parties to arbitrate solely before the official described 
in the agreement and that upon the refusal of that official to act plaintiff 
may not be compelled to arbitrate (see Matter of Marchant v. Mead-Morrison 
Mfg. Co., 252 N.Y. 284, 296). At this time, however, it does not appear 
that the plaintiff has attempted to arbitrate and its attempt has been frus- 
trated, If that situation does develop plaintiff may apply for appropriate 
relief under section 1452 of the Civil Practice Act, or for the termination 
of the stay hereby granted.” Jerome F. Gould Corp. v. Industrial Drug Sup- 
plies, N.Y.L.J. Feb. 15, 1956, p. 6, McNally, J. 


AWARD CONFIRMED DESPITE CHARGE OF PREJUDICE ON PART 
OF ARBITRATOR, WHICH PREJUDICE COMPLAINING PARTY PRE- 
SUMED WAS A RESULT OF HIS PREVIOUS CHARGE OF “BAD 
FAITH” AGAINST SAME ARBITRATOR. Issue arose when an accountant 
who was named in an agreement between two partners as arbitrator con- 
tinued to serve one of the partners in his professional capacity after the 
partners separated. A motion to disqualify the arbitrator on grounds of “bad 
faith” was denied. In seeking to vacate the award, the losing party cited 
this history as the basis of an assumption of bias on the part of the arbitra- 
tor. Said the court in confirming the award: “In the present imperfect state 
of humanity, it is hardly to be expected that the bringing of charges and 
impugning good faith will operate to produce good will and it is not beyond 
expectation that the exact opposite will result. But the one who makes the 
charges, even in good faith, cannot complain if the charges not being upheld, 
do not incline the judge favorably to him.” Schwartz v. Janssen, N.Y.LJ. 
Feb. 3, 1956, p. 8, Steuer, J. 
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REVIEW OF COURT DECISIONS 


COURT WILL NOT APPOINT THIRD ARBITRATOR WHERE TWO 
ARBITRATORS HAVE NOT MADE AN EFFORT TO APPOINT THIRD 
ARBITRATOR IN ACCORDANCE WITH CONTRACT. Jimel Const. Corp. 
v. Charles Goldstein & Louis, N.Y.L.J. Oct. 17, 1955, p. 13, Christ, J. 


AWARD VACATED WHERE ARBITRATOR MADE INDEPENDENT IN- 
VESTIGATION AFTER HEARINGS WITHOUT KNOWLEDGE OR 
CONSENT OF PARTIES, all the more so in that purpose of investigation 
was to rebut and overcome testimony at hearing with respect to quality of 
merchandise. Dukraft Mfg. Co. v. Mill Mfg. Co., N.Y.L.J. March 19, 1956, 
p. 8, McNally, J. 


AWARD VACATED WHERE BUSINESS TRANSACTION BETWEEN 
ARBITRATOR AND ONE OF PARTIES INCREASED MATERIALLY 
DURING ARBITRATION and where no explanation of such increase was 
offered on the motion to vacate the award. Though ordinary prior business 
dealings with one of parties would not disqualify the arbitrator, the Court 
considered the circumstances of this case different, in saying: “During the 
pendency of the arbitration proceedings, business transactions between the ar- 
bitrator and one of the parties increased considerably and no explanation with 
regard thereto is offered on the motion to vacate the award and there is no 
disclosure at the hearing of that fact.” The court therefore decided that the 
resulting award must be set aside (Matter of Shirley Silk Co., Inc. v. Am. 
Silk Mills, Inc. 260 App. Div. 572; Matter of Atlantic Rayon Corp. v. 
Goldsmith, supra; Matter of Knickerbocker Textile corporation v. Sheila- 


Lynn, Inc. 172 Misc., 1015, aff'd 259 App. Div. 992)” Dukraft Mfg. Co. 
v. Bear Mill Mfg. Co., N.Y.L.J. March 19, 1956, p. 8, McNally, J. 


ARBITRATORS MAY CONSOLIDATE CLAIM AND COUNTERCLAIM 
INTO SINGLE PROCEEDING under the rules of the General Arbitration 
Council of the Textile Industry. Said the court: “Such a procedural disposi- 
tion comes within the usual function of the arbitrators and is of no moment 
to the court so long as there is an existing agreement to arbitrate whose 
terms are not being violated. The courts have, as a matter of fact, adopted 
a liberal view to sustain the consideration and allowance by arbitrators of 
offsets even when based on agreements not containing an arbitration clause 
(Matter of Stone, 280 App. Div. 103 aff’d 304 N.Y. 649). Since a defendant 
has a right in an action to assert any claim to counteract plaintiff’s demand, 
the same right was held to be available in an arbitration.” Classic Togs v. 
Tubtex Fabrics Corp., N.Y.L.J. March 21, 1956, p. 7, Eder, J. 


V. THE PROCEEDINGS 
PARTICIPATION IN ARBITRATION PROCEEDINGS BARS LATER 


ACTION BASED UPON DENIAL OF AGREEMENT TO ARBITRATE. 
Hicksville Lumber Corp. v. Sentile, N.Y.L.J. Jan. 26, 1956, p. 7, Hofstadter J. 
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COURT WILL NOT DISMISS ARBITRATION DESPITE FAILURE oF 
PARTY TO PROSECUTE HIS CLAIM EXPEDITIOUSLY under the rules 
of the General Arbitration Council of the Textile Industry. Where the ini- 
tiating party in an arbitration obtained indefinite postponements the other 
party sought dismissal for failure to prosecute. The Council denied this re 
quest, claiming lack of authority. The party then sought dismissal in court. 
Here, too, dismissal was denied, the court saying: “Arbitration is a forum 
distinct from the courts and methods of procedure are for the arbitrators. 
If they have failed to provide for a contingency they must remedy the situa- 
tion themselves as the court can not make rules for the conduct of their 
matters. Plaintiff must seek its remedy in the forum where the matter is 
pending.” Clarise Blouse Co. v. Martlex Fabrics, N.Y.L.J. January 13, 1956, 
p. 7, Steuer, J. 


PARTICIPATION IN ARBITRATION BARS COURT ACTION ON 
SAME GRIEVANCE, all the more so, said the court, when “it was respondent 
herself who made the complaint and instigated the arbitration proceeding, 
invoking the machinery set up for same in the agreement.” United Better 
Dress Mfrs. Association v. Prakin, N.Y.L.J. Feb. 16, 1956, p. 7, Tilzer, J. 


PRE-TRIAL EXAMINATION WILL NOT BE DIRECTED WHERE PAR. 
TIES ARE SUBJECT TO ARBITRATION, the court holding that the 
parties having chosen arbitration as the forum for settlement of disputes, 
“they should be left thereto without resort to judicial and legislative remedies 
except as directed and required.” Makransky & Sons, Inc. v. Towanda Silk 
Corp., N.Y.L.J. March 13, 1956, p. 6, Saypol, J. 


COURT WILL NOT DIRECT CONSOLIDATION OF ISSUES INTO 
A SINGLE ARBITRATION WHERE AGREEMENT OF PARTIES RE- 
FERS TO RULES OF THE ARBITRATION COUNCIL OF THE TEX- 
TILE INDUSTRY, WHICH COUNCIL DECIDED UPON SEPARATE 
PROCEEDINGS FOR EACH ISSUE. In denying a motion to consolidate 
hearings, the court said: “Since the Arbitration Council, in which the parties 
have sought refuge, does not see fit to consolidate these proceedings between 
these same parties, the court should not in these present circumstances im- 
pose a contrary edict and substitute its judgment for that of the Council. 
Both sides having agreed to arbitrate should in the absence of unique Cir- 
cumstances abide by the general rules, formulae or directives pronounced by 
the arbitration form which agreement so to do is expressed in the provisions 
of each contract.” Mendelson, Fiering & Horowitz v. Brookside Mills, N.Y.L.J. 
January 25, 1956, p. 7, McGivern, J. 


COURT DIRECTS RE-HEARING BEFORE ARBITRATOR WHERE AP- 
PLICATION FOR ADJOURNMENT WAS RECEIVED THREE HOURS 
AFTER CLOSING TIME FOR SUCH APPLICATION due to delay in 
mails and where other party’s attorneys had been notified that such application 
for adjournment would be made. Rose & Co. Dye Works v, Kornreich, 
N.Y.L.J. Nov. 30, 1955, p. 13, Kleinfeld, J. 
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REVIEW OF COURT DECISIONS 


OF EXAMINATION BEFORE TRIAL NOT PERMITTED WHILE PARTIES 
ules # ARE IN ARBITRATION, the court referring to North American Rayon 
ini- Corp. v. Putnam Mills Corp., N.Y.L.J. October 13, 1949, p. 819, col. 6, 
ther affd. 276 App. Div. 832, leave to appeal denied, 94 N.Y.S. 2d 203. Sherman 
Te ». Kizelstein, N.Y.L.J. March 6, 1956, p. 6, Greenberg, J. 
a COURT DENIES PETITION FOR PRE-TRIAL EXAMINATION WHERE 
on, PARTIES ARE SUBJECT TO ARBITRATION inasmuch as preliminary 
a litigation would be “incompatible with the whole purpose and methods of 
hale procedure in arbitration.” Said the Court: “The parties here have agreed 
rie to remain out of court and to settle their dispute by arbitration. The purpose 
956, and spirit of the arbitration law is to keep such proceeding free from the 
technical practice of courts. The parties should make every effort to dispose 
of this matter by arbitration. Until such time, resorting to the usual court 
procedure should be suspended.” Stiller Fabrics v. Michael Saphier Associates, 
= 148 N.Y.S. 2d 591 (Feb. 3, 1956, Tilzer, J.). 
ing, MOTION TO STAY ARBITRATION NEED NOT BE SERVED ON 
tter PRESIDENT OR TREASURER OF UNION in the manner prescribed by 
Sec. 13 of the General Association Law. The Court in a motion to vacate 
service of motion papers held that such a motion is not the commencement 
AR. of a special proceeding. (See Shine’s Restaurant v. Waiters and Waitresses 
the Union, Local 1, 113 N.Y.S. 2d 315). Affiliated Coat @ Apron Supply Co. 
ites, v. Laundry Workers Joint Board of Greater N.Y. N.Y.L.J. March 13, 1956, 
dies p. 6, McNally, J. 
Silk 
VI. THE AWARD 
TO 
RE- ARBITRATOR IS FINAL JUDGE OF MERITS OF CASE. Refusing to 
EX- vacate award pursuant to labor-management arbitration where attack on award 
TE pertained to merits of the case, court held that an award is “ final and 
late conclusive judgment, and however disappointing it may be, the parties must 
ties abide by it.’ The court further referred to numerous previous decisions in 
een which it was held that “every reasonable intendment must be made to up- 
im- hold the award.” Halbfinger v. N.Y. Times Co., N.Y.L.J. February 16, 1956, 
rcil. p. 6, Tilzer, J. 
rd COURT REFUSES JUDGMENT TO ENFORCE AWARD DIRECTING 
bc EMPLOYER TO RETURN MACHINERY WHICH HAD BEEN MOVED 
th OUT OF THE STATE IN VIOLATION OF A COLLECTIVE BARGAIN- 
- ING AGREEMENT, the court considering such an award to be “offensive 
to equity.” Said the court: “Here a court is requested to enter a judgment 
requiring a person to do something on pain of incarceration, as to which 
AP- there is no satisfactory proof to the court that it is in the person’s power 
IRS to comply.” The court acknowledged that the arbitrator may have had reason 
in to disbelieve the employer’s claim of financial inability to comply with award, 
tion but found “nothing in the record which contradicts respondent’s version.” 
ich, JR Pocketbook Workers Union of New York, Local 7, AFL-CIO v. Central 


Leather Goods Co., 149 N.Y.S. 2d 56 (Feb. 3, 1956, Steuer, J.). 
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UNDER AN AGREEMENT THAT FRINGE BENEFITS DIRECTED By 
AN ARBITRATION AWARD WOULD BE SUBJECT TO APPROVAL 
BY WAGE STABILIZATION BOARD, EMPLOYER WAS OBLIGATED 
TO PUT BENEFITS INTO EFFECT IMMEDIATELY ON EXPIRATION 
OF WAGE CONTROLS INASMUCH AS AGREEMENT DID NOT SAy 
THAT THE “ONLY” CONDITION PRECEDENT WOULD BE Ap. 
PROVAL BY WSB. An arbitration award, dated May 12, 1952 directed pre. 
mium pay for Sunday, night and holiday work. The company and _ union 
petitioned WSB for approval, but obtained approval only of the premium pay 
for Sunday work. When wage controls were abolished by Executive Order 
on January 6, 1953, the union contended in a court action that the two re- 
maining fringe benefits became automatically effective. Said the California 
Supreme Court, in affirming 132 A.C.A. 688, 282 P. 2d 983: “The ‘sub 
mission agreement’ indicates that the parties agreed to be bound by the terms 
of the arbitration award in fiscal settlement of their disputed issues as to 
premium pay. . . . The recital respecting wage board approval in the ‘sub- 
mission agreement’ was no more than recognition of a requirement under 
the law. If the parties had intended that in the event the arbitration award 
was made at a time when wage board approval was required and that such 
approval should be a condition precedent to effectiveness, they could have 
expressly specified that only if so approved, would the award become ef- 
fective, but not having used the word only, they reasonably could be as- 
sumed to have intended, as the trial court concluded, that the award would 
become effective if given such approval or on such approval becoming un- 
necessary.” Alpha Beta Food Markets, Inc. v. Retail Clerks Union Local 
770, 45 A.C. 790 (Cal. Sup. Ct. Dec. 16, 1955, Spence, J.), cert. den. 
March 26, 1956. 


AWARD SIGNED BY PARTY-APPOINTED ARBITRATOR AND IM- 
PARTIAL ARBITRATOR DID NOT CONSTITUTE A MAJORITY 
AWARD WHERE THE IMPARTIAL ARBITRATOR TESTIFIED HE 
DID NOT UNDERSTAND THE AWARD AND THAT IT DID NOT 
EXPRESS HIS TRUE INTENTION. A motion to return the matter for 
“re-issue of the award” pursuant to Sec. 1462 C.P.A. was denied since 
“vacatur of an arbitration award invariably results in a new arbitration.” 
The court directed “an entirely new arbitration.” Martin Weiner Co. v Fred 
Freund Co., N.Y.L.J. Jan. 24, 1956, p. 7, Lupiano, J. 
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AN EDITORIAL (Continued from Page 1) 


withdraw any time before the award is made. That is the state of 
affairs that today exists in 32 states and that is the basic reason for 
the adoption of a Uniform Arbitration Act by the Commissioners. 
It is the object of the Uniform Law, and one which is achieved in 
a simple and straight-forward way, to permit court enforcement of 
agreements to arbitrate future disputes. Those who criticize this law, 
insofar as it applies to labor-management arbitration, suggest that ar- 
bitration agreements can be enforced through strikes and lockouts. 
But is this not a reversion to the era of force at a time when we 
should be progressing toward more peaceful methods of resolving 
disputes? 

Now, what did the Commissioners do in their four years of study 
and active consultation with representatives of unions and manage- 
ment? Chiefly, they expressed public policy in favor of arbitration, 
and every section and provision of the law is consistent with that 
outlook. 

One of the most important single provisions of the law is Para- 
graph E of Section 2 which states that courts must direct arbitration, 
and may not refuse to do so on the ground that the claim or issue 
seems to lack bona fides or merit. In other words, in this matter as 
in all others covered by the law, courts are not permitted to sub- 
stitute their judgment for those of arbitrators. 

At every step of the way, the law is careful to preserve volun- 
tarism and avoid certain pitfalls which the arbitration movement 
has learned to be wary of. 

For instance, Paragraph C of Section 5 provides that the im- 
partial member of a tri-partite board may proceed with arbitration 
and render an award despite the withdrawal of a party-appointed ar- 
bitrator. This device of withdrawal has in the past frustrated arbi- 
tration. Another difficulty, especially where arbitration has proceeded 
without experienced administration or without established rules, has 
been encountered when arbitrators rendered awards with technical 
imperfections in identification of persons or things, and when parties 
tried to get clarification of awards from the arbitrators who rendered 
them. Under Section 9 of the Uniform Law such corrections can 
be made after due notice by the arbitrator thus making it unnecessary 
to attack the award in the courts. In other words, by providing for 
correction of awards, the Uniform Act makes possible something very 
important to labor and management which cannot be had under 
common law. 

To be sure, there is an important section of the law which de- 
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scribes the circumstances under which an award may be vacated. 
Briefly, the reasons are fraud, misconduct or bias by an impartial 
(not a party-appointed) arbitrator. The important thing to remem. 
ber in this connection, however, is that the 7 specific faults for which 
an award may be vacated are not news; they are the same faults 
for which an award may be vacated under common law in the ab 
sence of this statute. 

In short, the Uniform Arbitration Act provides for the enforce. 
ment of arbitration agreements and awards; it makes the arbitrator 
the final judge of matters of fact or law properly put before him; 
it permits parties to determine their own procedures; but at the 
same time, it leaves room for court action on the rare occasion when 
an arbitrator exceeds his authority, when standards of fair play have 
not been observed or where parties have committed lapses which 
would frustrate arbitration. In doing so, the law does not weaken 
arbitration, On the contrary, it strengthens and encourages the process 
and permits parties to participate in arbitration with utmost 
confidence. 

It was for the above reasons that Arthur Goldberg, then General 
Counsel of the Congress of Industrial Organizations, addressed a letter 
in October 1955 to all CIO General Counsels in which he enclosed 
a copy of the Uniform Arbitration Act and said: “I am sure that 
you will agree that the Act’s adoption by the various legislatures, 
especially in the states which have no arbitration statute, will be am 
most helpful to our labor organizations and that this measure is #m 
worthy of our fullest support.” 


FORM OF BEQUEST 


I give, devise and bequeath to the American Arbitration Associa 


tion, Inc. in New York . 


(Insert the amount of money bequeathed, or a description either of 
specific personal or real property, or both, given, or if it be the 
residue of an estate, state the fact.) 


Note: All contributions to AAA by gift or membership enrollment are tat 
exempt. 
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